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A Paradox: 


Liability BeyonPo 


wes THIS SUBJECT was first sug- 
gested it seemed to me to be a contra- 
diction within itself. Generally limits are 
fixed and established in order to prescribe 
the boundaries, the extent, the end, or a 
point beyond which one cannot go or be- 
yond which a thing ceases to exist. One 
would naturally assume that if limits are 
fixed, legally you could neither go or be 
taken beyond those limits. This is particu- 
larly true in the law of contracts. When 
two parties enter into a contract, the prin- 
cipal purpose of which is to fix the boun- 
daries or limits of the agreement, it is to 
be supposed that having mutually agreed 
upon the extent or boundaries of the con- 
tract, the courts will then enforce that 
agreement to the limits, but certainly not 
beyond it. If a court had the power to 
extend and enlarge the limits of the con- 
tract previously agreed upon, the effect 
would be the making of an enlarged agree- 
ment between the original parties: by a 
third party, the court. It at once becomes 
evident that if the limits were uncertain and 
indefinite, or might be enlarged at a later 
date when occasion arose, parties contem- 
plating the making of a contract would 
hesitate to enter into such a contract. This 
would appear to be a dangerous under- 
taking; that is, to enter upon a contract 
the final limits of which none of the par- 
ties could know or anticipate, nor finally 
determine until enforcement was ordered 
by the court. Neither would one suggest 
or urge the reduction of limits which had 
been previously agreed upon by the parties 
by the court when enforcement was sought. 


With these general principles rather firmly 
fixed in our legal thinking, we approached 
this subject with a feeling that, we might 
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tion and trial work throughout south- 
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present the subject of ‘“‘Liability Be- 
yond Policy Limits’. This paper was 
delivered at the last meeting of the In- 
surance Section of the American Bar 
Association. It is a lucid statement of 
the elements of a subject that is assum- 
ing increasing importance for casualty 
insurers. 


find those few exceptions which we are 
promised “prove the rule,” yet we expected 
them to be rare and interesting. They 
might even prove to be a study worthwhile. 
To our surprise, instead of a pleasant stroll 
along an old, well-established highway with 
a°few trees here and there, we soon found 
ourselves lost in a veritable jungle of all 
manner and sorts of strange cases involving 
this question with its many variations and 
peculiar implications. 


One who sets out to make a study of this 
subject at once discovers that there have 
have been a goodly number of such cases 
in which the insured has sought to recover 
amounts in excess of policy limits from the 
insurer for sums for which the insured was 
held liable or which he had been forced 
to pay. 
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The Early Cases 


The courts in the earlier cases laid down 
the rule and insisted that the parties be re- 
quired to strictly perform their contract as 
made by them and refused to either en- 
large or extend the provisions or the limits 
of that contract. Best Building Co. v. Em- 
bloyers Liability Assurance Corp., 247 N. Y. 
451, 160 N. E. 911; Auerbach v. Maryland 
Casualty Co., 236 N. Y. 247, 140 N. E, 577; 
Wisconsin Zinc Co. v. Fidelity & Deposit Co., 
162 Wis. 39, 155 N. W. 1081; Streat Coal Co. 
v. Frankfort General Insurance Co., 237 N. Y. 
60, 142 N. E. 352. 


It is also interesting to note that the rule 
which was first in general application arose 
almost entirely in cases involving master 
and servant. This was before the adoption 


of the Workmen’s Compensation Acts. An 
injured employee brought suit to recover in 
tort for injuries received, which he claimed 
were the result of the negligence of the 
employer. The employer was insured 
against such liability under policies of in- 
surance fixing the limits of such liability. 


The facts vary in the different cases but 
still follow a somewhat uniform or at least 
similar pattern. In some cases there was 
a question of coverage, as for example, the 
minority of the employee. Fidelity & Casualty 
Co. v. Stewart Dry Goods Co., 208 Ky. 429, 
271 S. W. 444. The question then was 
raised as to the duty or obligation of the 
insurer to defend, to attempt settlement, or 
to at once deny liability under the policy. 
In other cases the question was raised 
where the injured party was willing to ac- 
cept in settlement a sum less than the 
amount of the policy. Maryland Casualty 
Co. v. Cook-O’Brien Construction Co., 69 Fed. 
(2d) 462. The insurer, however, having 
the absolute right according to the policy 
to either settle or defend, elected to de- 
fend, with a verdict recovered in excess 
of the limits fixed by the policy. This the 
courts held the insurer had a right to do. 
Kleinschmit v. Farmers Mutual Hail Insur- 
ance Co., [2 CCH Automobile Cases 1107] 101 
Fed. (2d) 987. In some: instances the in- 
surer insisted that the insured must con- 
tribute a portion of the amount in settlement 
even though the total settlement sum was 
less than the amount of coverage. St. Joe 
Transfer & Storage Co. v. Employers In- 
surance Co., 224 Mo. App. 221, 23 S. W. (2d) 
215. Some of the cases involve an attempt 
on the part of the insured to recover back 
from the insurer the amount paid in settle- 
ment after the insured has made such a 
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contribution to the settlement fund. St. Joe 
Transfer & Storage Co. v. Employers Insur- 
ance Co., 224 Mo. App. 221, 23 S. W. (2d) 
215; Levin v. New England Casualty Co., 101 
Misc. 402, 166 N. Y. Supp. 1055. Here the 
insured frequently claims coercion by the 
insurer to compel contribution, or again 
claims want of consideration which entitles 
the insured to a recovery for the amount 
contributed up to the policy limits. Mendota 
Electric Co. v. New York Indemnity Co., 
169 Minn. 377, 211 N. W. 317. This attempt 
to recover has not usually been successful. 
Neuberger v. Preferred Accident & Insurance 
Co., 18 Ala. App. 72, 89 So. 90. 


The earlier decisions generally followed the 
then prevalent tendency of a rather strict 
interpretation and construction of the policy 
contract. Schenke Piano Co. v. Philadelphia 
Casualty Co., 216 N. Y. 662, 110 N. E. 1049; 
Rumford Falls Paper Co. v. Fidelity & 
Casualty Co., 92 Me. 574, 43 Atl. 503. At 
times, inserted references may be found 
which indicate the hesitancy of the courts to 
fully adopt and recognize the desirability 
of permitting insurance companies to in- 
sure or indemnify one against his own acts 
of negligence. 


As illustrative of the earlier attitude, we 
find cases announcing that the courts have 
correctly held, “that the parties to the con- 
tract have a right to insert such provisions 
therein as they see fit, as long as those 
provisions do not contravene public policy, 
and that the courts have no power to add to 
or subtract anything from the contract actu- 
ally made, but must so interpret it as to 
carry out the intention of the parties. They 
further hold that the parties may agree, 
and that under such contracts they do 
agree, that the insurer shall have the exclu- 
sive right to settle claims, and that this 
right may be exercised to its full extent by 
the insurer for its own benefit and advan- 
tage, subject to the qualification that it acts 
in good faith.” 


In many cases the courts did not even sub- 
mit to the jury the question of whether the 
company in refusing to settle acted in good 
faith. Auerbach v. Maryland Casualty Co., 
236 N. Y. 247, 140 N. E. 577. It is true that 
in many of those earlier cases the action 
was upon the contract and on the theory 
that the insurer had retained the sole right 
to take charge of the defense and make 


such settlement as it might choose to make. 
Streat Coal Co. v. Frankfort General Insur- 
ance Co., 237 N. Y. 60, 142 N. E. 352. The 
insured was prevented from _ interfering 
either in the suit or in settlement. Ohio 
Casualty Insurance Co. v. Gordon, 95 Fed. 
(2d) 605. Even when the court denied re- 
covery on the contract theory, the court 
frequently pointed the way by suggesting 
that the action brought was not an action 
for fraud or bad faith. Wynnewood Lumber 
Co. v. Travelers Insurance Co., 173 N. C. 269, 
91S. E. 946; Auerbach v. Maryland Casualty 
Co., 236 N. Y. 247, 140 N. E. 577. 


The courts hesitated to submit the question 
of liability in excess of policy limits to the 
jury unless the allegations and proof clearly 
indicated fraud or bad faith. State Auto- 
mobile Insurance Co. v. York, 104 Fed. (2d) 
730. The reasoning was thus set forth: “Is 
the insurance company to determine at its 
peril whether reasonable men would believe 
the plaintiff's witnesses in preference to its 
own? Again, even on conceded facts, as 
frequently happens, a serious question of 
law arises as to the nature or extent of lia- 
bility if any. Is a jury to say that the insur- 
ance company was guilty of negligence in 
choosing to try out such a question in the 
courts rather than to settle?” Best Building 
Co. v. Employers Liability Assurance Corp., 
247 N. Y. 451, 160 N. E. 911. 


There were cases in which the insured after 
verdict learned that the insurer could have 
made settlement within its policy limits. 
Streat Coal Co. v. Frankfort General Insur- 
ance Co., 237 N. Y. 60, 142 N. E. 352. For 
this alone however, no recovery was al- 
lowed. Kingan & Company v. Maryland 
Casualty Co., 65 Ind. App. 301, 115 N. E. 
348; Norwood v. Travelers Insurance Co., 
204 Minn. 595, 284 N. W. 785. There were 
other cases in which demand was made for 
the company to expend the total amount of 
its policy limit in order to protect the in- 
surer against liability in excess of such 
limit. McCombs v. Fidelity & Casualty Co., 
231 Mo. App. 1206, 89 S. W. (2d) 114. This 
presented a real problem for the insurer to 
determine at its own risk and on its own 
responsibility. 


The Idea of “Good Faith” 


The advent of the general use of the auto- 
mobile and the enormous increase in the 
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number of liability policies of various kinds 
issued, coupled with the possibility of large 
verdicts and serious injuries, increased the 
number of situations in which attempts 
could be made and were made to collect an 
amount in excess of the policy limits. With 
the increase, although not necessarily caus- 
ing it, came the change in the theory by 
which the insured sought to place the in- 
surer in the position of not only insuring 
the liability of the policy holder, but of 
underwriting the insured’s own risk, with 
insurance that its actions toward the in- 
sured would be such that a jury would, if 
the question arose, hold that the insurer had 
acted in good faith, not in fraud, and with- 
out negligence. 


Then it was that the courts began to ex- 
amine into and submit to juries the ques- 
tion as to whether the company had reason 
to believe that it was a case of liability and 
if so, should the insurer have made an effort 
to have made settlement even to the point 
of paying its entire policy limit. McCombs 
v. Fidelity & Casualty Co., 231 Mo. App. 
1206, 89 S. W. (2d) 114. Again, there were 
cases where the company ultimately paid 
double the policy limits, where the court 
decided that it had taken a long chance in 
not settling, and that the insurer had no 
right to gamble simply because in settle- 
ments it did not make a practice of paying 
the full limits of its policy. McCombs v. 
Fidelity & Casualty Co., 231 Mo. App. 1206, 
89S. W. (2d) 114. This was held to be bad 
faith, where its only reason for refusing to 
pay its limit in the policy settlement was its 
practice of not doing so. It was also held 
in one case to be bad faith to force an in- 
sured to contribute to a settlement where 
insurer had not paid its full limit of liability. 
The court in one case went so far as to 
place the liability on the contract obliga- 
tion, by saying, the “company obviously 
ignored its obligations arising from the 
agential relationship between itself and the 
insured created by its contract.” McCombs 
v. Fidelity & Casualty Co., 231 Mo. App. 
1206, 89 S. W. (2d) 114. 


The Majority Rule 


To require the showing of bad faith or 
fraud as the basis or ground for compelling 
the insurer to pay in excess of its policy 
limits is still the majority rule. Traders & 


General Insurance Co, v. Rudco Oil & Gas 
Co., [4 CCH Fire & Casualty Cases 334] 
129 Fed. (2d) 621; Lincoln Park Arms Bldg. 
Corp. v. United States Fidelity & Guaranty 
Co., 287 Ill. App. 520, 5 N. E. (2d) 773; 
Tyger River Pine Co. v. Maryland Casualty 
Co., 170 S. C. 286, 170 S. E. 346. 


The good or bad faith of the insurer became 
the important and determining factor. 
“Good or bad faith is a state of mind. Of 
necessity, it must be determined from proof 
of conduct, except as the owner of the mind 
discloses its operations.” City of Wakefield 
v. Globe Indemnity Co., 246 Mich. 645, 225 
N. W. 643. “It is not bad faith if counsel 
for the insurer refuses settlement under the 
bona fide belief that they might defeat the 
action, or, in any event, can probably keep 
the verdict within the policy limit.” City 
of Wakefield v. Globe Indemnity Co., 246 
Mich, 645, 225 N. W. 643. “Undoubtedly 
the insurer does not act in bad faith if it 
refuses settlement in the honest belief that 
it has a fair chance of victory, or of keeping 
the verdict within the policy limit, or, upon 
reasonable grounds, that the compromise 
amount is excessive, or if it has legal de- 
fenses, as yet undetermined by a court of 
last resort, which fairly seem applicable. 
* * * On the other hand, arbitrary refusal 
to settle for a reasonable amount, where it 
is apparent that suit would result in a judg- 
ment in excess of the policy limit, indif- 
ference to the effect of refusal on the 
insured, failure to fairly consider a com- 
promise and facts presented and pass honest 
judgment thereon, or refusal upon grounds 
which depart from the contract and the pur- 
pose of the grant of power, would tend to 
show bad faith.” City of Wakefield v. In- 
demnity Co., 246 Mich. 645, 225 N. W. 643. 


What Is “Bad Faith’? 


Bad faith has been defined as the inten- 
tional disregard of the insured’s financial 
interests, in the hope of escaping the full 
responsibility imposed upon the insurer by 
the policy. Johnson v. Hardware Mutual 
Casualty Co., 108 Vt. 269, 187 Atl. 788; 
Boling v. New Amsterdam Casualty Co., 173 
Okla. 160, 46 Pac. (2d) 916.. Where the 
home office of the insurer disregards the 
advice of counsel in charge of the defense 
and repeated recommendations of the ad- 
juster present at the trial, who had assisted 


a Mc TT 


LIABILITY 


BEYOND POLICY LIMITS 


PAGE 133 





AevcarveudrOU1 aneenznNveAAaAAOOOROUUUOEREnNRNaNMUG UTED eNMCanNE HU OYO OULU UL FeeeneeNaCAUUUUEUUNNEENAAENAQUAUUTONNNAONENOAUAUUUUTUUeeevneneNeroOU aD enese et oMGdUUUeTUAuaeoNteAOtOdcoooeaonnstanvesdvauuuuegonnensenneteanastococarnenengsdvdaguacuuteetatt ati avuouueaeeiogctaetttiietienee 


in the preparation of the case, fully under- 
stood it, and gave complete information 
concerning the situation, the hostile atmos- 
phere of the trial, and the probability of a 
verdict in excess of the policy limits, the 
circumstances there are sufficient to war- 
rant the inference that good faith was not 
exercised. Mendota Electric Co. v. New York 
Indemnity Co., 169 Minn. 377, 211 N. W. 
317; Hilker v. Western Automobile Insurance 
Co., 204 Wis. 1, 231 N. W. 257. (See also 
Olympia Fields Country Club v. Bankers 
Ind. Ins. Co. Appellate Court of Illinois, 
First District. 60 N. E. 2d, 896, 325 III. 
App. 649, 5 CCH Fire Anp Casvua tty 511). 


“It is well settled in cases of limited liability 
insurance that the insurer may so conduct 
itself as to be liable for the entire judgment 
recovered against the insured, although that 
judgment exceeds the amount of liability 
named in the policy. But the courts that 
have considered the question are not -in 
agreement as to the nature and kind of 
proof which it is incumbent upon the in- 
sured to make in an action against the in- 
surer for the excess which the insured has 
been compelled to pay over the amount 
named in the policy. Some of these cases 
hold that the insured is entitled to recover 
upon proof that the insurer in refusing to 
settle a claim for damages covered by the 
policy was guilty of negligence. * * * Other 
decisions impose a heavier burden upon the 
insured, and deny recovery unless he can 
show that the insurer in refusing to make 
settlement acted in bad faith. * * * There 
are cases of the latter class which exonerate 
the insurer if, considering its own interest 
only and ignoring entirely the interest of 
the insured, it acts in good faith; but the 
prevailing rule seems to be that the insurer 
must act in good faith towards the in- 
sured.” American Mutual Liability Insur- 
ance Co. v. Cooper, 61 Fed. (2d) 446. 


The Negligence Theory 


Later the charge of negligence on the part 
of the insurer in the handling of the case 
and its preparation was urged as against 
the insurer in the event of an unfavorable 
outcome and if the insured was required to 
pay a part of the judgment recovered 


against him. A minority rule has been 
adopted in some cases which permits re- 
covery against the insurer upon the charge 


of negligence in either failing to settle or 
properly conduct the defense when the re- 
sult created a liability against the insured 
for an amount in excess of the policy limits, 
Cowan v. Travelers Insurance Co., 114 Fed. 
(2d) 1015; Ballard v. Ocean Accident & 
Guarantee Co., 86 Fed. (2d) 449. The 
courts have permitted the juries to con- 
sider evidence of the manner of conducting 
investigations, contents of statements, cor- 
respondence of insurer with its attorneys 
and employees and the negotiations of 
settlement for the purpose of deciding 
whether the insurer was guilty of negli- 
gence which would cause the insurer to be 
liable in excess of its policy limits. Hilker 
v. Western Automobile Insurance Co., 204 
Wis. 1, 231 N. W. 257; Johnson v. Hard- 
ware Mutual Casualty Co., 108 Vt. 269, 187 
Atl. 788. 


The reasoning used in the various opinions 
includes, “agency”, and the possibility of 
“conflicting interests” of the insurer and in- 
sured. The insurer is under the necessity 
when undertaking to act for the insured in 
the matter of defense and settlement to use 
a high and even a very high degree of care 
not to protect itself and its own interests 
exclusively, at the expense of the insured 
unless very certain that it can do so within 
its policy provisions and without being 
negligent in its duty to the insured. This 
of course, includes an examination by the 
jury into the acts before the verdict on the 
part of the insurer at a time after verdict 
when it permits much speculation by the 
jury into what is commonly called “hind 
sight”, with the probability that the deci- 
sion may very likely be influenced by the 
unfavorable result which originally re- 
sulted in liability in excess of the policy 
limit. 

The insurer has been held responsible for 
its negligence, particularly in a case where 
the insurer as agent has an adverse interest 
to that of the insured. Under such circum- 
stances the conduct of the insurer is subject 
to a closer scrutiny. “The contrary hold- 
ing involves the anomalous situation, where, 
as to settlement, the insurer has no duty 
and the insured has no rights. Power to 
act has been surrendered by the insured 
and committed to one who has no corre- 
sponding responsibilities.” Douglas v. United 
States Fidelity & Guaranty Co., 81 N. H. 371, 
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127 Atl. 708. Thus stated courts have then 
adopted the rule holding the insurer liable 
for its negligence, whether it be a failure to 
settle or in the handling of the defense on 
behalf of the insured. Brassil v. Maryland 
Casualty Co., 210 N. Y. 235, 104 N. E. 622; 
Anderson v. Southern Surety Co., 107 Kan. 
375, 191 Pac. 583. 


“Bad Faith” Is More Than Negligence 


The question of bad faith requires some- 
thing more than mere negligence and yet 
there has been a tendency to commingle 
the question of negligence with that of bad 
faith and to confuse the two without clearly 
differentiating between them when submit- 
ting the question for final decision. 


"It is a well recognized rule in the law of 
negligence that, when one knows or has 
reason to anticipate that the person, prop- 
erty, or rights of another are so situated as 
to him that they may be injured through 
his active intervention, it becomes his duty 
so to govern his action as not negligently 
to injure the person, property or right of 
that other.” Attleboro Manufacturing Co. v. 
Frankfort Marine Accident Plate Glass In- 
surance Co., 240 Fed. 573. This is the basis 
for fixing liability upon the insurer in ex- 
cess of the policy limit. ‘Cavanaugh Bros. v. 
General Accident Fire & Life Assurance 
Corp., 79 N. H. 186, 106 Atl. 604; G. A. 
Stowers Furniture Co. v. American Indemnity 
Co., Tex. (Civ. App.), 15 S. W. (2d) 544. 


There is also the difficult situation in which 
the insurer may cover one cause of action 
but not the other; or one in which the in- 
surer denies coverage and the insured is 
compelled to proceed with the defense. It 
is a serious matter for the insurer to always 
determine in advance or at the time, just 
when it should withdraw from a case upon 
discovering some fact which relieves the 
insurer of the obligation to defend or be 
liable under the policy. Courts have gen- 
erally extended the limits of the policy 
financial or otherwise on the theory of 
waiver, This is particularly true if the in- 
surer proceeded in any manner after dis- 
covery of the fact. -In other words the 
tendency has been to make the insurer, at 
. own risk, guess what action it should 
take, 


If, however, the insurer guesses wrong and 
should have defended or continued in the 


case, the insured is free to make a settle- 
ment. Pickett v. Fidelity & Casualty Co., 
60 S. C. 477, 38 S. E. 160; General Accident 
Fire & Life Assurance Corp. v. Louisville 
Home Telephone Co., 175 Ky. 96, 193 S. W. 
1031. If made in good faith, and not ex- 
cessive, the insurer must pay the amount of 
settlement with costs of attorneys fees 
added, even though the settlement is made 
without the insurer’s consent, and contrary 
to the policy provisions. Commercial Casualty 
Co. v. Tri-State Transit, 190 Miss. 560, 1 So. 
(2d) 221; St. Louis Dressed Beef & Prov. 
Co. v. Maryland Casualty Co., 201 U. S. 173, 
50 L. Ed. 712, 26 S. Ct. 400. Having once 
refused to defend or having withdrawn, in- 
surer cannot later re-enter the case even 
to protect its own interest and if its refusal 
to defend or its withdrawal was unwar- 
ranted it is liable for the amount with costs 
of litigation. 


How Can Insurer Protect Itself? 


What then, is required of an insurer in 
order to avoid liability beyond the policy 
limit? It must make diligent effort to as- 
certain the facts and make investigation 
upon which an intelligent and good faith 
judgment and decision may be predicated. 
Maryland Casualty Co. v. Elmira Coal Co., 
69 Fed. (2d) 616. That is, it must use 
reasonable diligence in this respect. Hilker 
v. Western Automobile Insurance Co., 204 
Wis. 1, 231 N. W. 257. “Since a liability 
insurer has absolute control over any nego- 
tiations for a settlement or compromise of 
claims against the insured, some courts 
have adopted the rule that such insurer will 
be held to that degree of care and diligence: 
which a man of ordinary care and prudence 
should exercise in the management of his 
own business. Admittedly this is a rough 
standard by which to measure the insurer’s 
duty. But it must also be borne in mind 
that the insured has surrendered a valuable 
right, that of conducting an investigation 
and considering possible offers of settle- 
ment. If the insurer can turn down a com- 
promise within the policy limits, so that a 
large verdict might be returned against the 
insured and the latter forced to pay all sums 
in excess of the policy coverage, surely it 
is not asking too much to require that the 
insurer not be guilty of negligence in re- 
fusing favorable settlements. It has been 
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held that the rule that the liability of the 
insurer ought not to be extended so as to 
relieve the insured of all sense of respon- 
sibility concerning claims against him, can- 
not be invoked to relieve the insurer from 
liability for a negligent failure to settle.” 
(Appleman, Insurance Law & Practice, Vol. 
8, P. 80.) 


As it now stands, the general rule would 
seem to be that notwithstanding the limi- 
tations written in the policy, when a claim 
arises, the insurer must to protect itself, 
make sure that its every act is consistent 
with good faith toward the insured, and even 
more, should make sure that all of its acts 
are those of an ordinarily prudent and careful 
man under those circumstances. This would 
seem to require the insurer to make a full 
and complete investigation and get the facts. 
Then it must exercise its best judgment 
based upon these facts. In the defense it 
should omit no defense even though it may 
think best to rely upon another, as this 
may be the basis for the charge of negli- 
gence, Ballard v. Ocean Accident & Guaran- 


tee Co., 86 Fed. (2d) 449; Anderson v. South- 
ern Surety Co., 107 Kan. 375, 191 Pac. 583. 


In all of this the company as insurer will 
be compelled to underwrite its own actions. 
It must be prepared to show more than 
good faith and the absence of bad faith. It 
must show itself free from negligence in 
the entire handling of the claim if there is 
a recovery against the insured in an amount 
in excess of his coverage under the policy. 


As for the insured, it would seem that he 
is amply protected to the limit of his policy 
and in addition he can expect and require 
the insurer to the very best of its ability to 
protect him, even above the limit of the 
policy. 


Much has been written in support of the 
various theories involved in this discussion. 
Much can be said for the reasoning behind 
each theory. However, it is to be hoped 
that no extension or application of the rules 
giving a right to recover in excess of policy 
limits will become the instrument of fraud 
or injustice. 
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Now that the new binder to hold the 1946 issues of THE 
INSURANCE LAW JOURNAL is in your hands, we hope 
that you will make use of it, to keep in convenient and usable 
form your back issues of the JOURNAL. So—when you 
have finished reading the current issue, and it has been routed 
round the office, instead of putting it haphazardly on your 
library shelf or in your desk drawer, file it away in the new 
binder! Do this with each month's issue and you will always 
be able to put your hand on that helpful article when you 
need it. At the end of the year you will find that you have 
a complete reference file on insurance law for the year—as it 
happened, “play-by-play.” 
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That Troublesome Phrase: 


Evidence of Insurability 
Satisfactory to the Company 


by J. ROTH CRABBE 


_— LANGUAGE which constitutes the 
subject of this paper appears in the 
Reinstatement Clause of life insurance pol- 
icy forms now in general use. The follow- 
ing is typical of the standard form provision 
required by statute in some states’: 


“A provision that if in the event of de- 
fault in premium payments the value of the 
policy shall have been applied to the pur- 
chase of other insurance as provided for in 
this section, and if such insurance shall be 
in force and the original policy shall not 
have been surrendered to the company and 
cancelled, the policy may be reinstated with- 
in three years from such default, upon evi- 
dence of insurability satisfactory to the com- 
pany and payment of arrears of premiums 
and the payment or reinstatement of any 
other indebtedness to the company upon 
said policy, with interest on said premiums 
and indebtedness at the rate of not exceed- 
ing six per centum per annum payable 
annually.” 


The precise language under consideration 
resulted from a statutory amendment in New 
York, as was pointed out by the court 
in Kallman v. Equitable Life Assurance 
Society *: 


“Prior to 1906 in policy provisions covering 
reinstatement the expression commonly used 
was ‘good health.’ Following the so-called 
Armstrong investigation, the Legislature en- 
deavored to improve and standardize insur- 
ance practice. In the provision covering 
reinstatement of policies the Legislature 
made use of the words ‘evidence of insura- 
bility satisfactory to the Company.’ It may 
not be said that this change was without 
significance.” 


By way of background it is noted that the 
courts have followed two different theories 
with respect to reinstatement of lapsed poli- 
cies of life insurance. Some courts have 


held that the application for reinstatement 
constitutes an offer to make a new contract. 
Other courts consider reinstatement as “a 
waiver of the forfeiture.*” The “contract 
of renewal” is “ ‘not a new contract’ but one 
which contemplated a restoration to the in- 
sured of the rights created by the policy.’” 
According to this view it has been said that 
during the period provided for reinstatement 
the policy is not void but merely suspended. 
Consideration for the revival has been found 
in the premiums paid and payable under the 
original policy ™. 


The Meaning of “Insurability” 


The following analysis of the phrase “evi- 
dence of insurability” appears in the court’s 
opinion in Greenberg v. Continental Casualty 
Cae: 
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“With regard to the first decisive question 
above mentioned, there is no merit to the 
claim that the word ‘insurability’ is ambigu- 
ous, unless it be charged that the English 
language is hopelessly inadequate and insuf- 
ficient to express human thoughts. Indeed, 
the word is so simple—constructed as it is 
just as hundreds of other words are con- 
structed—that its derivation scarcely war- 
rants attention. However, to remove any 
doubt that it is a simple English word, it 
might be worth while to note, by analysis, 
that it is composed of the verb ‘insure’ 
and the suffix ‘able’ which converts the verb 
into an adjective, and the suffix ‘ity’, which 
then converts the adjective into an abstract 
noun. The word insure, in Webster’s New 
International Dictionary, Second Edition, is 
defined as, ‘to assure against a loss by a 
contingent event, on certain stipulated con- 
ditions, or at a given rate or premium; to 
give, take, or procure an insurance on or 
for; to enter into, or carry, a contract of 
insurance on’. The definition of the adjec- 
tive insurable is given as, ‘capable of being 
insured against loss, damage, death, etc.; 
proper to be insured; affording a sufficient 
ground for insurance’. The addition of the 
suffix ‘ity’, converting the word insurable 
from an adjective to an abstract noun, is 
defined as, ‘quality or condition of being 
insurable’. Thus it may be seen that a man 
who is insurable is one who is capable of 
being insured; proper to be insured; or who 
_affords a sufficient ground for insurance. 
His insurability would be determined by a 
consideration, in the abstract, of the facts 
known about him. The word is in general 
use, and has but one meaning which is in 
no sense technical. Neither by a definition 
nor by rule can its meaning be restricted to 
signify only ‘good health’. The contracting 
parties must be assumed to know the English 
language, at least the common words, other- 
wise the courts would be continually called 
upon to define and interpret words, the defi- 
nition and meaning of which can be found 
in every authoritative English dictionary. 
Because of the failure of the authorities re- 
lied upon by appellant to recognize this 
simple truth, namely, that the word insura- 
bility is not ambiguous, the reasoning fol- 
lowed in such cases is logically unsound. 
To assume, as those authorities do assume, 
that the word is ambiguous is to adopt a 
false premise, and from the standpoint of 


logic, to proceed with argument from a false 
premise can lead to but one conclusion; 
namely, a conclusion that is logically un- 
sound. The Conway case, supra‘, avoids 
this error, as a result of which the reasoning 
is logical and the conclusion is, therefore, 
sound,” 


In the recent Utah case of Gressler v. New 
York Life Insurance Company * the court said: 
“Insurability as here used may include, in 
addition to the state of the insured’s health, 
matters affecting the insurance risk involved 
such as would have been taken into account 
at the time the policy of insurance was 
originally issued.” ® 


While all courts which have considered the 
problem seem to have agreed that insura- 
bility includes “good health,” some, con- 
trary to the decisions above cited, have said 
that it means no more. 


The court in Missouri State Life Insurance 
Co. v. Hearne” expressed the latter view 
thus: 


“The word ‘insurability’ does not include in 
its meaning ‘desirability’, and. when the ap- 
plicant for reinstatement complies with the 
other requirements of his policy, and shows 
himself to be in perfect health, the company, 
under a contract like the one in this case is 
bound to reinstate the policy, and any addi- 
tional promise or warranty required of the 
applicant to obtain his reinstatement is void 
for want of consideration” ™. 


“Insurability” Is More Than 
“Good Health” 


It is submitted that the court’s reasoning in 
the Greenberg case and the conclusions 
reached in the Gressler case are sound. As 
stated in the Kallman case the substitution 
of “insurability” for “good health” cannot 
be viewed as a “change without significance”. 
A person is insurable when he is “proper 
to be insured” in the light of accepted under- 
writing principles. Sound underwriting de- 
mands that consideration be given to moral 
and occupational hazards as well as to con- 
ditions of health. Nothing in the phrase 
under discussion constitutes a sound basis 
for courts to order the reinstatement at 
standard rates without restriction of policies 
issued to persons who have become alco- 
holics or who have changed their occupa- 
tions from clerks and lawyers to coal miners 
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and B-29 pilots merely because they are at 
the moment healthy. It is no answer to 
say that if the policies had not lapsed the 
company’s liability would have continued 
regardless of the change of status. Upon 
the event of lapse, the insured had either the 
right to a new contract or to have the for- 
feiture cancelled, depending upon the pre- 
vailing view in the particular jurisdiction, 
but in either case only upon furnishing “evi- 
dence of insurability”. If the Company ap- 
plying its underwriting practices to the 
evidence presented would not have issued to 
him a new contract at standard rates with- 
out exclusions, it should not be compelled 
to reinstate the old policy originally issued 
upon that basis. 


It is possible that some courts may have 
been unconsciously influenced in their con- 
struction of the language in question by the 
sad plight of individual litigants. Regard- 
less of our charitable natures, I think most 
of us move with greater alacrity to aid the 
impoverished family down the street than 
we do to assist the hungry masses in Europe 
or China. In interpreting provisions such 
as that before us we should not lose sight 
of the great mass of unseen continuing pol- 
icyholders. All life insurance is built upon 
averages. The introduction of any large 
proportion of uninsurables into the group 
disturbs the balance to the detriment of the 
whole, with possible ultimate readjustments 
in such matters as underwriting rules, divi- 
dends to policyholders, premium rates and 
benefits. 


I must, therefore, disagree with the view 
taken by the court in the Hearne case. “In- 
surability” does include “desirability” from 
the standpoint of underwriting practices 
which take into account matters other than 
health which affect the risk, in short, “desir- 
ability” from the standpoint of the whole 
group. 


Reasons for Rejection 


There have been numerous instances where 
insurers have found the “evidence of insur- 
ability” unsatisfactory because of changes in 
the occupational status of the insured. The 
insurers have declined to reinstate except 
upon condition that particular restrictions 
to eliminate the extra hazard be inserted. 
Thus, during the recent war many compa- 
nies declined to reinstate lapsed policies, 


originally issued without a war restriction 
clause, unless the applicant should consent 
to the inclusion of such restriction where 
his status indicated a likelihood of service 
in the armed forces. 


Several state insurance departments issued 
rulings declining to permit the inclusion 
upon reinstatement of any clauses more 
restrictive than those contained in the origi- 
nal policy.“ However, the insurance com- 
missioner of Montana, after analyzing the 
phrase “evidence of insurability”, concluded 
that the companies were justified in refus- 
ing unconditional reinstatement.” 


After demonstrating that “insurability” by 
definition is not limited to good health, the 
Commissioner pointed out that factors other 
than the insured’s health which are “reces- 
sive” in peace time become “dominant” in 
periods of belligerency. 


New Conditions for Reinstatement 


While an insurer has no right to impose 
additional conditions upon reinstatement, if 
the insured, because of war risk or other 
change, is unable to present satisfactory 
evidence of insurability, the company is not 
bound to reinstate. Not being so obligated, 
may not the parties agree to a new contract 
containing conditions not in the original 
policy? This result would seem to be clear 
under the contract theory of reinstatement. 
Under the view that reinstatement is the 
cancellation of a forfeiture, where the ap- 
plicant fails to establish grounds for such 
cancellation the forfeiture stands. “The 
primary and legal meaning of the word ‘for- 
feit’ is ‘to lose’”.* If he has lost his con- 
tract, except for the non-forfeiture benefits 
provided, it would seem that he and the 
insurer could agree upon a new contract 
with restrictions not contained in the origi- 
nal policy. If the applicant prefers to 
continue his protection, with certain contin- 
gencies excepted, rather than resort to his 
nonforfeiture benefits, and if the insurer is 
willing, he should be able to do so. To say, 
as some courts have, that such reinstatement 
is without consideration, presupposes that 
the insurer is bound to revive upon the 
identical terms and conditions of the origi- 
nal policy. Under a proper construction of 
the provision before us, it is not bound to 
do so where the applicant has entered a 
more hazardous occupation. In such cir- 
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cumstances, he fails to establish his “insura- 
bility.” 


What Is “Evidence”? 


Most cases involving the phrase “evidence 
of insurability” have turned upon the con- 
struction of the word “insurability”. “Evi- 
dence” has been defined as “The means by 
which any matter of fact, the truth of which 
is submitted to investigation, may be estab- 
lished or disaproved”.” Insurers ordinarily 
require applications for reinstatement to be 
made upon special forms in which the appli- 
cant must answer a number of questions 
designed to show his insurability. However, 
insurers are not limited to the evidence thus 
obtained. 


It is the duty of the insurer to indicate 
the character of the evidence desired.“ One 
court has said: 


“If the company is not satisfied with the 
evidence presented, it has the right to ask 
for such additional evidence as it may de- 
sire or to require a physical examination at 
the expense of the applicant, as the appli- 
cant is required to furnish or to present 
‘evidence of insurability satisfactory to the 
Company’ ”.” 

It has been held that the insurer may inquire 
into the applicant’s health during the two 
years preceding his application, even though 
such period antedated the issuance of the 
original policy.“ Since such evidence would 
be material in determining the applicant’s 
insurability at the date of his reinstatement 
application, the court’s conclusion does not 
seem open to question. 


The Phrase “Satisfactory to the 
Company” 
We come now to the phrase, “satisfac- 


tory to the company”. Again we go to the 
Greenberg case for an analysis of this 
language: * 


“The second decisive question above men- 
tioned, namely, that, as contended by appellant, 
the phrase ‘satisfactory to the company’ is 
also ambiguous and uncertain, is subject to 
the same reasoning. How could the con- 
tracting parties have reduced their agree- 
ment to simpler language, and what words 
could have expressed more clearly what is 
intended? Conceding, but only for the pur- 


pose of analysis, that the meaning of the 
word ‘insurability’ is uncertain, nevertheless 
the contracting parties agreed, as the 
memorandum of their agreement clearly 
and unequivocally reveals that the evidence 
of such ‘insurability’ must be ‘satisfactory 
to the company’. By agreement of the par- 
ies to the contract the right and responsi- 
bility of determining the question as to 
whether the ‘evidence of insurability’ was 
satisfactory, was imposed upon and vested 
in one of the parties to the agreement. 


“As heretofore noted, it is urged by appel- 
lant that the phrase ‘satisfactory to the com- 
pany’ does not give the company the right 
to arbitrarily reject the application for rein- 
statement. As to what is ‘arbitrary’ is a 
matter of opinion. For the court to take 
the position that certain action by a party 
to the contract is arbitrary, would be the 
equivalent of determining what is ‘satisfac- 
tory evidence’ of insurability. The contract 
in question clearly provides, as above 
stated, that what shall constitute ‘satisfac- 
tory evidence’ is a question for the company 
to determine. It is purely a private matter 
addressed to the discretion of those officers 
of the company charged with the responsi- 
bility of determining such questions, and 
is in no sense that judicial discretion which 
appellate courts have the authority to re- 
view. In the final analysis whatever the 
word ‘insurability’ means, the contract pro- 
vides that the evidence thereof must be 
‘satisfactory to the company’. That question 
having been determined by virtue of and 
according to the clear and unequivocal terms 
of the agreement, there is nothing, under the 
circumstances presented herein, for judicial 
determination.” 


Subsequently, the Supreme Court of Cali- 
fornia in the Kennedy case™ disapproved a 
portion of this language as follows: 


“However, the statement of the court, in 
the Greenberg case, that what shall consti- 
tute ‘satisfactory evidence’ of insurability ‘is 
purely a private matter addressed to the 
discretion of those officers of the company 
charged with the responsibility of determin- 
ing such question, and is in no sense that 
judicial discretion which appellate courts 
have the authority to review’, must be dis- 
approved. The overwhelming weight of 
authority is to the effect that an agreement 
to reinstate an insurance policy upon ‘satis- 
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factory evidence’ of insurability does not 
give the insurer the power to act arbitrarily 
or capriciously, but that evidence which 
would be satisfactory to a reasonable insurer 
is all that is required.” ™ 


While sitting as a member of the New York 
Court of Appeals the late Mr. Justice Car- 
dozo wrote: ™ 


“It is no answer to say that the evidence of 
his condition was not satisfactory to the 
insurer. The agreement did not contem- 
plate the exercise of the insurer’s taste or 
fancy or caprice. Crawford v. Mail & Ex. 
Pub. Co., 163 N. Y. 404, 57 N. E. 616. ‘It 
could not be unsatisfied with the certificate 
capriciously. That which the law will say a 
contracting party ought in reason to be sat- 
isfied with, that the law will say he is satis- 
fied with.’ Miesell v. Globe Mut. Life Ins. 
Go, 76 WY. 125, -139."* 


Another state court of last resort had this 
to say ™: 


“This provision makes the company the sole 
judge of the evidence of insurability so 
presented. Of course it cannot refuse rein- 
statement arbitrarily.” * 


In a recent Illinois case the court rejected 
the defendant insurer’s argument that a 
court of equity could not substitute its judg- 
ment for that of the company on a purely 
underwriting matter. After citing the Ken- 
nedy case, the court stated that it has ‘ex- 
amined the record to determine whether the 
defendant, in refusing to reinstate the pol- 
icy, acted unreasonably, capriciously or 


unfairly”.™ 


As Mr. Justice Holmes once said: 


“A word is not a crystal, transparent and 
unchanged; it is the skin of a living thought 
and may vary greatly in color and content 
according to the circumstances and the time 
in which it is used”’.” 


The courts have given a liberal subcutane- 
ous injection of “living thought” to the 
words “satisfactory to the company”. The 
court in the Greenberg case resorted to its 
dictionary and reached the perfectly reason- 
able result that the insured is required to 
present evidence of insurability to meet the 
requirements of the company. Since the 
company is an artificial person, the judg- 
ment must be exercised by its duly author- 
ized officers. Thus, since the parties have 


made it a purely private matter there is 
presented no question for judicial determi- 
nation. 


We have seen that the Supreme Court of 
the same state refused to follow this con- 
struction. It is apparent from this and other 
cases reviewed that the courts have deter- 
mined to guard policyholders and their 
beneficiaries against possible arbitrary, ca- 
pricious or unfair action by officers of 
insurance companies, even though in doing 
so they have departed from the literal mean- 
ing of the words used in the policy. 


In none of the cases reviewed have I found 
a logical answer to the assertion by the 
court in the Greenberg case: “For the court 
to take the position that certain action by 
a party to the contract is arbitrary, would 
be the equivalent of determining what is 
‘satisfactory evidence’ of insurability”. If 
the phrase has been judicially amended to 
read “satisfactory to the court”, it has no 
doubt been done to safeguard the protec- 
tion of the policyholder who has paid his 
premiums over a period of years but who, 
through oversight or financial distress al- 
lows one grace period to expire. Whether 
justifiable or not, the courts have been un- 
willing to subject such a policyholder to 
the possibility that he may be denied rein- 
statement because he is a red-haired man. 


Delay in Acting Upon Reinstatement 


It is well settled that an insurer may not 
delay unreasonably in acting upon an appli- 
cation for reinstatement.” It has been said 
that it is usually a jury question whether an 
unreasonable time has elapsed without 
action upon the application “although in a 
given case the court might hold as a matter 
of law that the time was not unreason- 
able”. Such a “given case” was presented 
in Foley v. New World Life Ins. Co.,” where 
the application was received Saturday morn- 
ing and the insured sustained injuries in 
an automobile accident the same evening, 
from which he died the following Monday 
before the company had acted upon the ap- 
plication. With respect to claimed unrea- 
sonable delay, the court said: “To have 
submitted the question to the jury would 
have been without reason or basis.” 

Where the applicant dies while his applica- 


tion is under consideration, some courts will 
not order reinstatement in the absence of 
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unreasonable delay." However, it has been 
said in a case where the insured died as a 
result of an accident before the insurer had 
acted upon the application, that he was en- 
titled to reinstatement “as a matter of right 
and not as a matter of grace.” ™ 


In the event of even a considerable delay 
on the part of the insurer as a result of the 
failure of the insured to cooperate in the 
furnishing of evidence, it will not be deemed 
a consent to reinstatement.” However, if 
the insurer does not proceed diligently in 
an attempt to secure the desired evidence 
from the insured it will be deemed to have 
waived the submission of such evidence.™ 


Seven Little Words 


Due to the writer’s lack of time and his 
consideration for the reader’s patience many 
cases in point must be ignored. That such 
a welter of litigation should have resulted 


from the use of seven little words, “evidence 
of insurability satisfactory to the company”, 
may at first blush lead us to the conclusion 
that we should revert to the sign language 
of the Indians. However, we must not lose 
sight of the fact that for every litigated case 
thousands of policies have been reinstated 
without dispute in the normal course of the 
life insurance business. 


To the average man, his life insurance poli- 
cies represent the most important contracts 
which he makes in the course of a lifetime. 
While disagreement with particular judicial 
and administrative interpretations has been 
expressed herein, the writer is impressed 
by one salient fact from reading the many 
cases cited—through the intelligent efforts 
of company management, supervisory ofh- 
cials, the bench and the bar, the institution 
of life insurance in America has well served 
a basic human need. 


FOOTNOTES 


* Smith-Hurd Ill. Ann. Stat., Ch. 73, Sec. 836, 
re (i). See also McKinney's Consol. L. N. 
Sec. 155, par. (i); N. J. Stat. Ann., 17 :34- 
: Purdon’s Penna. Stat. Ann., Title 40, Sec. 
316, par. (k) ; Ann. Laws Mass., Ch. 175, Sec. 
132, par. 11; Rev. Code, Dela., Sec. 496, par. 
11; Ohio Gen. Code, Sec. 9412 et seq.; 
William Tenn. Code, Sec. 6179, par. 10; 
Vernon’s Civ. Stat. Texas, Art. 4732, par, 9; 
Rem. Rev. State., Wash., Sec. 7230, par. ‘10. 
ae App. Div. 146, 148, 288 N. Y. S. 1032, 
34. 
* Foley v. New World L. Ins. Co., 185 Wash. 
89, 52 P. 2d 1264, 105 A. L. R. 473; 
Broughton v. Equitable Life Assur. Soc., 71 
F. (2d) 821 (C. C. A. 5); McDonald v. 
Metropolitan Life Ins. Co., 304 Pa. 213, 155 
A. 491, 77 A. L. R. 353; Kennedy v. Grand 
Fraternity, 36 Mont. 325, 92 P. 971; Lane v. 
Fidelity Mut. L. Ins. Co., 142 N. C. 55, 54, 
S. E. 854. 
*Clarke v. Schwartzenberg, 164 Mass., 347, 
348, 41 N. E. 655 (1895). 
*Prudential Insurance Co. v. Mason, 301 
Mass., 82, 84; 16 N. E. 2d, 69 (1938). 
" Kennedy v. Occidental Life Ins. Co., 18 
Calif. 2d, 627, 117 P. 2d 3 (1941), citing as 
being in accord with this view: Rothchild 
v. New York Life Ins. Co., 106 Pa. su ages 554, 
162.A 463; Mutual Life Ins. Co. v. Love lov, 
203 Ala. 452, 83 So. 591; Officer v. New ork 
Life Ins. Co., 73 Colo. 495, 216 P. 253; Union 
Central Life "Ins. Co. v. Merrell, 52 Ga. App. 
831, 184 S. E. 655; Muckler v. Guarantee 


Fund Life Assn., 50 S. D. 140, 208 N. W. 787; 
Bowie * Bankers Life Co., (10 Cir.) 105 Er. 
2d 806, 808; Hogue v. Supreme Liberty Life 
Ins. Co., 0 Ohio App. 409, 18 N. E. 2d 503; 
Froehler v. North American Life Ins. Co., 
374 Ill. 17, 27 N. E. 2d 833; Illinois Bankers 
Life Assn. v. Palmer, 176 Okla. 514, 56 P. 2d 
370; Republic Life Ins. Co. v. Craige, 186 
Okla. 692, 100 P. 2d 281; Burchfield v. Home 
Benefit Assn. (Tex. Civ. App.), 73 S.. W. 2d 
559, 561; 7 Temple Law Q. 374; 90 A. L. R. 
345; 3 Appleman, Jnsurance Law and Prac- 
tice, 609, 612, 654. In accord, Gessler v. New 
York Life Ins. Co., 156 P. 2d 212 ‘> 
1945) ; Causey v. Gulf Life Ins. Co., 8 S. E. 
2d 535 (Ga. a Johnson v. Country Life 
Ins. Co., 1_N. . 2d 779 (Ill. App., 1936) ; 
New York L. = Co. v. Bluchberg, 249 Mich. 
317, 228 N. W. 770, 67 A. L. R. 1483; Rocky 
Mount Sav. & Tr. Co. v. Aetna Life Ins. Co., 
201 N. C. 552, 160 S. E. 831; Couch, Cyc. Ins. 
Law, vol. 6, sec. 1375; 32 C. J. 1375. 

*24 Calif. App. 2d 506, 75 P. 2d 644 at pp. 
648-649. 

* Conway v. Minnesota Mut. Life Ins. Co., 62 
Wash. 49, 112 P. 1106. 

*156 P. 2d 212, 215° (Utah, 1945). 


*In accord, Equitable Life Assur. Soc. of the 
U.S. .@ Pettid, 40 Ariz. 239, 11 P. 2d 833; 


Kallmann v. Equitable Life Assur. Soc. of the 


U. S., 248 App. Div. 146, 288 N. Y. S. 1032, 
aff'd 272 N. Y. 648, 5 N. E. 2d 375; Kahn v. 
Continental Casualty Co., 59 N. E. 2d 524 (Ill. 
App. 1945). . 
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#226 S. W. 789, 796 (Tex. Civ. App., 1920). 
“In accord, Sussex v. Aetna Life Assur. Co., 
33 D. L. R. 549, 38 Ont. 365; Jilinois Bankers 
Life Assur. Co. v. Palmer, 176 Okla. 514, 56 
P. 2d 370; Illinois Bankers Life Assn. v. 
Payne, 93 S. W. 2d 576 (Tex. Civ. App. 1936). 
See also, Missouri State Life Ins. Co. v. 
Hearne, supra, note 10. 

*The Weekly Underwriter Insurance De- 
partment Service, 1942, Oklahoma p. 6; 
Colorado, p. 23; Wyoming p. 1, California, 
122; Bulletin Dec. 16, 1941 from Insurance 
Commissioner of Washington. 


™The Weekly Underwriter Insurance De- 
partment Service, 1942, California p. 118. 
423 Am. Jur., “Forfeitures and Penalties,” 
Sec. 2, p. 599. 

%20 Am. Jur., “Evidence,” Sec. 2, p. 33. 

* Smith v. State Mutual Life Assur. Co., 331 
Pa. 1, 199 A. 358. 

"New York Life Ins. Co. v. Dandridge, 202 
Ark. 112, 118-119, 149 S. W. 2d, 45, 134 
A, L. R.. 1519, 1534. 


* 4rroyo uv. John Hancock Mut. L. Ins. Co., 
24.N. Y. S. 2d 188. 

* Supra, note 6. 

* Supra, note Sa. 

“Citing, Thompson v. Postal Life Ins. Co., 
226 N. Y. 363, 123 N. E. 750; Bowie v. Bank- 
ers Life Co., 105 F. 2d 806; Haselden v. Stand- 
ard Mutl.. Life Assn., 190 S. C. 1, 1 S. E. 2d 
924, 926; Illinois Bankers Life Assn. v. 
Palmer, 176 Okla. 514, 56 P. 2d 370; 3 Apple- 
man, Ins. Law and Prac., Sec. 2015, pp. 661- 
662. 


*Thompson v. Postal Life Ins. Co., supra, 
note 21, 123 N. E. at p. 751. 


*In accord, Illinois Bankers Life Assn. v. 
Palmer, supra, note 11; Kahn v. Continental 
Gas Co., 325 Ill. App. 1, 59 N. E. 2d 524. 
While the later case and that cited in note 6 
involved an accident and health policy, the 


reinstatement clause contained the precise 
language here under consideration. 


* New York Life Ins. Co. v. Dandridge, supra, 
note 17, 134 A. L. R. at p. 1524. 


* Citing Union Life Ins. Co. v. Bolin, 145 S. 
W. 2d 734 (Ark. 1941). In accord, Sussex v. 
Aetna Life Assur. Co., 33 D. L. R. 549, 552, 
38 Ont. 365. 

** Kahn v. Continental Cas. Co., supra, note 23, 
59 N. E. 2d at p. 532. 


* Towne v. Eisner, 245 U. S. 418, 425, 38 S. 
Ct. 158, 62 L. Ed. 372. 


* 3 Couch, Cyc. Ins. Law, Sec. 697, p. 2305; 
Leonard v. Prudential Ins. Co. of America, 
128 Wisc. 348, 107 N. W. 646; Willis v. New 
York Life Ins. Co., 281 S. W. 407 (Mo.); 
Rocky Mount Sav. & Tr. Co. v. Aetna Life 
Ins. Co., supra, note 5; Exchange Trust Co. 
v. Capitol Life Ins. Co., 49 F. 2d 133; Williams 
v. Unity Ind. Life Ins. Co., 181 So. 210 (La. 
App.); Klupot v. Prudential Ins. Co. of 
America, 36 Luz. L. Reg. Rep. 165 (Pa. C. P., 
1943). 

® Gressler v. New York Life Ins. Co., supra, 
note 5, 156 P. 2d at p. 215. 

® Supra, note 3. In accord, Equitable Life 
Assur. Soc. v. Pettid, supra, note 9. 

* Franklin Life Ins. Co. v. Parish, 109 F. 2d 
276 (C. C. A., Fla.); Foley v. New World 
Life Ins. Co., supra, note 3; Equitable Life 
Assur. Soc. v. Pettid, supra, note. 9. 

* Republic Life Ins. Co. v. Craige, 100 P. 2d 
281 (Okla.). See also Bachman v. Kentucky 
Home Life Ins. Co., 20 N. E. 2d 701 (Ind. 
App.); Parker v. California State Life Ins. 
Co., 85 Utah 595, 40 P. 2d 175; Officer v. New 
York Life Ins. Co., supra, note 5; Prudential 
Ins. Co. v. Union Trust Co., 56 Ind. App. 418, 
105 N. E. 505. 

*® Byrne v. Aetna Life Ins. Co., 179 Misc. 412, 
39 N. Y. S. 2d 69. 

“ Klupot v. Prudential Ins. Co. of America, 
supra, note 28. 
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Regarding Exculpatory Clauses 


One of our readers in Albany, New York, Mr. Nathan M. Medwin, writes us 
regarding the fine paper by Mr. Carl C. Jones, “An Exculpatory Provision that 
Will Protect the Lessor”, which appeared in the February, 1946 issue of the 


JouRNAL, 


He says: “In reading the article ‘An Exculpatory. Provision that Will 


Protect the Lessor’, in the February issue of THE INSURANCE LAW JouRNAL, I 


notice some reference to the New York Law on the subject. 


It may be of inter- 


est to your readers to know that in 1937 there was enacted Section 234 of the 
Real Property Law”. It makes agreements exempting lessors from liability for 
negligence void and unenforceable. The reference is: added L. 1937, c. 907, eff. 
June 5, 1937. No doubt our readers will like to add this note to their copy of Mr. 


Jones’ article. 
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Death or Injury in Battle 
as due to 


Accident or Accidental Means 


by Ernest Woodward 


S WE ALL KNOW, there are two 
separate and distinct types of what is 
commonly termed accident insurance, to-wit: 


(1) Insurance against “accidental injury or 
death”; and 


(2) Insurance against injury or death as 
the result of “accidental means.” 


It is not my purpose to discuss the marked 
distinction between these two types of in- 
surance, except as may be necessary to the 
consideration of the main subject matter of 
this paper. I propose.to discuss the question 
whether death or injury in battle can be 
said to be due to accident or accidental 
means within the provisions of an accident 
policy, or the double indemnity provisions 
of a life policy. 


As a result of the first world war, one 
would naturally think that there would be a 
great many reported cases in this country 
on the subject. However, a research has 
rewarded me with a finding of only three 
reported cases in the country on the subject, 
which are as follows: 


Martin v. Peoples Mutual Life Insurance 
Company, 145 Ark. 43, 223 S. W. 389, 11 
A. L. R. 1111 (1920). 


State Life Insurance Company v. Allison, 
269 F. 93 (C. C. A. 5), 14 A. L. R. 412 
(1920). 


Great Southern Life Insurance Company v. 
Churchwell, 91 Okla. 157, 216 Pac. 676, 
28 A. L. R. 97 (1923). 


The fact that there are so few reported cases 
in this country on this question may pos- 
sibly be due in part to specific provisions 
contained in policies excluding risks of this 
character. 


Death of a Soldier 
[% THE reckless jargon of the 


soldier, Death comes when “your 
number is up”, or when the builet’s 
“got your name on it.” But this fatal- 
istic way of looking at the matter 
doesn’t help solve the legal question: 
“Ts death in battle the result of ‘acci- 
dent’ or ‘accidental means’, or does tl 
take place (as one court says) ‘accord- 
ing to the usual course of things’ so 
that it cannot be regarded as an acci- 
dent?” Mr. Woodward of the Louis- 
ville, Kentucky firm of Woodward, 
Dawson; Hobson & Fulton, in his 
paper delivered before the meeting of 
the Insurance Section of the American 
Bar Association, reviews the conflict- 
ing answers that the courts have given. 
He himself says, of the soldier-insured 
killed in battle: “Inasmuch as the 
shell was not directed particularly at 
the insured, but rather at a point where 








he along with many others were en- 
gaged in fighting, it would seem that 
his injury was produced by an unusual 
combination of fortuitous circum- 
stances over which he had no control, 
and was therefore a result of acci- 
dental means.’—The Editor. 


“Accident” and “Accidental Means” 


An accident, as commonly understood, and 
as defined in Webster's Twentieth Century 
Dictionary, Unabridged (1939), is as follows: 


“A happening; an event that takes place 
without one’s foresight or expectation; an 
event which proceeds from an unknown 
cause, or is an unusual effect of a known 
cause, and therefore not expected; chance; 
casualty; contingency.” 
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This definition of an accident has been ap- 
proved by many courts. In United States 
Mutual Accident Association v. Barry, 131 
U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60, the 
court held that the term “accidental” was 
used in the policy in its ordinary, popular 
sense, aS meaning “happening by chance; 
unexpectedly taking place; not according to 
the usual course of things; or not as ex- 
pected.” Under the foregoing definitions 
the term “accident” or “accidental” merely 
requires the basic element of unexpected- 
ness. Therefore in insurance against “acci- 
dental injury or death” the ultimate result, 
which is the injury or death, may be acci- 
dental although such injury or death was 
brought about from an intentional course 
of conduct of the insured or some third per- 
son if that result was unexpected or unusual. 


However, in insurance against injury or 
death as the result of “accidental means,” it 
is not enough that the result is unexpected 
or unusual. Mr. Justice Blanford in the 
Barry case last cited, most correctly laid 
down the rule in differentiating between an 
accidental result and a result brought about 
by accidental means, in this language: 


“* * * that, if a result is such as follows 


from ordinary means, voluntarily employed, 
ina not unusual or unexpected way, it can- 
not be called a result effected by accidental 
means; but that if, in the act which precedes 
the injury, something unforeseen, unex- 
pected, unusual occurs which produces the 
injury, then the injury has resulted through 
accidental means.” 


The words “in a not unusual or unexpected 
way” plainly modify the verb “employed” 
and not the preceding verb “follows.” 
Therefore in the Barry case the court held 
that in order to hold the Company liable, 
it was not sufficient for the plaintiff to prove 
that the result was “accidental,” that is to 
say unusual or unexpected, but, on the con- 
trary, it was essential that she prove that 
in the act which preceded the injury some- 
thing unforeseen, or unexpected, or unusual 
occurred which produced the injury. Then 
and not until then the court held could the 
injury be said to have resulted through acci- 
dental means. 


“Means” in the plural form, but used in in- 
surance policies in the singular sense and 
construed accordingly by the courts, is de- 


fined by Webster in his work hereinabove 
cited as follows: 


“That which is used to attain an end; the 
medium through which anything is done or 
carried out; a measure or measures employed 
to effect a purpose; agency; medium; instru- 
mentality; as, means of subsistence; by this 
means the work was accomplished.” 


The word “means” as used in insurance 
policies is therefore equivalent to the word 
“cause.” “Cause,” as a rule, is most com- 
plex, consisting of numerous conditions, 
each of which is a part and parcel of the 
cause as a whole. In determining the 
“cause” or “means” of an injury or death, 
it would seem that the proximate cause is 
the determining factor and not a more re- 
mote link in the chain of causation in the 
absence of language which would otherwise 
compel a consideration of some one or more 
remote causes and therefore the maximum 
causa proxima non remota spectatur would 


apply. 


The Martin Case 


In the Martin case, an accident insurance 
policy was involved which provided weekly 
indemnity in case of disability “* * * 
should the insured sustain bodily injuries 
resulting directly, independently and exclu- 
sively of any and all other causes, effected 
solely through external, violent, and purely 
accidental means, * * *.” The insured 
was drafted and was sent with the United 
States Army to France. On July 22, 1918, 
while the United States and German armies 
were engaged in battle, the Germans fired 
a shell which fell and exploded near where 
the insured was engaged in fighting, wound- 
ing him so severely that he was disabled for 
more than two months. In denying a re- 
covery in this case, the Court said: 


“* * * we do not think that the injury 


sustained by the insured in the case at bar 
was an accidental one. He was drafted in 
the United States Army, and was injured 
in battle by an explosion of a shell fired 
from the gun of the enemy. The injury was 
the direct and immediate result of the ex- 
plosion of the shell. If the words as used 
in the policy are to be understood in their 
plain and ordinary meaning, they include 
injury from any unexpected event which 
happens as by chance, or which occurs with- 
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out the agency of the insured. In the case 
at bar the injury took place according to 
the usual course of things. It is true the 
insured became a soldier in the United 
States Army by reason of the Draft Law 
after the United States had engaged in the 
war with Germany; but the two armies vol- 
untarily engaged in battle, and there was a 
mutual design to kill and injure as many 
of the enemy as possible.” 


In its opinion the court referred to the case 
of Standard Life and Accident Insurance Com- 
pany v. Langston, 60 Ark. 381, 30 S. W. 427, 
construing a similar clause, and in which the 
court said that the means which produced 
the injury must be something unforeseen, 
unexpected and unusual at the time it oc- 
curred. Based upon this premise, the court 
concluded that inasmuch as the two armies 
were voluntarily engaged in battle with a 
mutual design to kill and injure as many 
of the enemy as possible, the injury which 
the insured suffered took place according 
to the usual course of things, and therefore 
such injury was not effected through “acci- 
dental means.” In this case the court ad- 
mits that the explosion of the shell was 
the proximate and immediate cause of the 
insured’s injury. Inasmuch as the shell was 
not directed particularly at the insured, but 
rather at a point where he along with many 
others were engaged in fighting, it would 
seem that his injury was produced by an 
unusual combination of fortuitous circum- 
stances over which he had no control, and 
was therefore a result of accidental means, 
unless the court was correct in stating that 
the injury which the insured suffered “took 
place according to the usual course of 
things.” This proposition may be seriously 
disputed, inasmuch as statistics show that 
considering the large number of individ- 
uals engaged in a military operation, injury 
or death of a particular individual generally 
happens by chance; and in so far as that 
individual is concerned unexpectedly takes 
place. 


The Allison Case 


In the Allison case, a life policy containing 
double indemnity provisions was involved 
and under the terms‘of the double indemnity 
provisions the insurance company agreed to 
pay in addition to the amount otherwise due 
under the policy the sum of $5,000.00 “in the 


event of the death of the insured resulting 
from bodily injury, sustained and effected di- 
rectly through external, violent, and accidental 
means (murder or suicide, sane or insane, 
not included), exclusively and independ- 
ently of all other causes, * * *.” In the 
summer of 1917 the insured being within 
the draft age and subject to draft, volun- 
teered and entered the United States Army, 
He was sent to France with his command 
in the spring of 1918, and was killed in the 
Argonne-Meuse battle on October 14, 1918, 
the first day of that battle. The insured 
was a first lieutenant and was the leader of 
a platoon which was engaged in that battle. 
Pursuant to orders he led his platoon in an 
advance against the Germans who were re- 
treating. After the advance had been in 
progress about thirty minutes, the force of 
which the insured was a part was held up 
by a German machine gun barrage. At the 
place where the troops, of which the platoon 
led by the insured was a part, were so held 
up, German shells were being thrown over, 
and allied shells, fired from a point several 
miles in the rear, were falling short of their 
mark and exploding. At that time and place 
and just after the insured had gotten down 
in a small shell hole, a piece of shrapnel from 
an exploded shell struck him just back of 
the top of his head, went through the steel 
helmet he had on, and into his brain, killing 
him instantly. There was no way of deter- 
mining whether it was shrapnel from an 
Allied shell or a German shell that struck 
the insured. Upon these facts the District 
Court directed a verdict in favor of the 
plaintiff, upon which judgment was entered, 
and in affirming that judgment the United 
States Circuit Court of Appeals of the Fifth 
Circuit said: 


“Experience convincingly teaches that the 
hazardous incident to many lawful employ- 
ments other than war are such that it is to 
be expected that some of those engaged 
therein will be injured or killed. If an acci- 
dent policy contains no provision excepting 
such hazards, and by chance, without the 
insured’s design, consent, or co-operation, 
he is injured or killed as a result of a hazard 
incident to his occupation, his injury or 
death properly may be said to have been 
caused by accidental means. While it was 
to be expected that some of the soldiers en- 
gaged in the military operation in which 
the insured was engaged when he was killed 
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would be injured or killed, it is not to be 
denied that it was by chance that Lieuten- 
ant Allison’s person was in the path of the 
piece of shrapnel which caused his death. 
He would not have been injured or killed 
by that missile, but for the accidental or 
fortuitous circumstance that his person hap- 
pened to be in its path. It was chance which 
determined that he was the soldier who was 
the victim of that stray missile. 


“* * * Of the millions of Americans who 
served as soldiers in the war with Ger- 
many, comparatively few were wounded or 
killed in battle. Battle casualty lists, in 
great measure at least, disclosed results of 
the chances of war. Whether the injury or 
death of a particular soldier is a consequence 
of his participation in a battle ordinarily 
depends on his happening to be, or not to 
be, in the path of a missile of war. It cannot 
well be said that the wounding or killing 
of any particular soldier belonging to a 
force going into battle is so far a natural 
and to-be-expected consequence of his so 
being exposed to danger as to prevent a 
casualty happening to him properly being 
regarded as within the category of accidents.” 


In this case the court based its decision on 
the proposition that although the means 
whereby a personal injury or death is caused 
were put into operation by a third party 
with the design or intention of killing or 
injuring One or more persons, if chance de- 
termines what particular person or persons 
are injured or killed in consequence of the 
use of those means, as to a person so injured 
or killed, without his fault, consent, or co- 
operation, such means are to be regarded as 
accidental within the meaning of the provi- 
sions of the insurance policy in question. 


It will thus be seen that the facts, circum- 
stances and conditions which prevailed at 
the time young Allison was killed were prac- 
tically identical with the facts, circumstances 
and conditions which prevailed in the Martin 
case when the insured in that case was in- 
jured, except that young Martin was drafted 
into the United States Army and young 
Allison volunteered. Neither the Supreme 
Court of Arkansas, nor the United States 
Circuit Court of Appeals for the Fifth Cir- 
cuit seemed to place any importance on this 
difference, although each of said courts 
teached a diametrically opposite conclusion. 


The Churchwell Case 


In the Churchwell case, again a life policy 
containing double indemnity benefits was 
involved, under the terms of which the in- 
surer agreed to pay $2,000.00 in full satis- 
faction of its liability under said policy upon 
receipt of due proof of the death of the 
insured “* * * resulting directly, inde- 
pendently, and exclusively of any and all 
other causes from bodily injuries effected 
solely through external, violent, and purely 
accidental means (homicide or self-destruc- 
tion, sane or insane, not included), * * *,.” 
In 1917 the insured was drafted by the gov- 
ernment into the United States Army and 
later sent to France. On October 25, 1918, 
the insured who was a corporal, while act- 
ing in line of duty and under orders and 
directions of his superior officers, and while 
under fire from the enemy, received bullet 
wounds from enemy guns in his shoulder, 
back, chest and body, which caused his death 
on the 27th day of October, 1918. Upon 
these facts the trial court entered judgment 
in favor of the plaintiff, and in affirming that 
judgment the Supreme Court of Oklahoma, 
after reviewing the Martin and Allison cases 
hereinbefore discussed, and the case of 
Interstate Business Men’s Association v. Lester, 
257 Fed. 225 (C. C. A. 8), (1919), Certiorari 
denied 250 U. S. 662, 40 S. Ct. Rep. 11, 63 
L. Ed. 1195, to which I shall refer later on, 
said: 


“While we have great respect for the writer 
of the Arkansas opinion, both as an attorney 
and a jurist, we cannot agree that the view 
taken by him upon this proposition is sus- 
tained by the weight of authority or sound 
reason, for we cannot say that the insured 
in this case, who did not voluntarily go into 
danger, but was drafted into service under 
forced draft and was compelled to go into 
battle under the orders of his superior offi- 
cers and was in the line of duty, and did 
not culpably provoke or induce the act caus- 
ing his injury and death, did not come to 
his death by accidental means; and the fact 
that he, of all the 2,000,000 men who went 
over seas, happened to be in line of the 
enemy’s bullet which caused his death, and 
the fact that this bullet of the millions that 
were fired by the German forces happened 
to find its mark in the body of the insured, 
was a matter of chance, as we view it, and 
he would not have been killed by that bullet 
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but for the accidental or fortuitous circum- 
stance that his person happened to be in its 
path, and it was chance which determined 
that he was the victim * * *. 


“The contention that the insured knew that 
he would probably be killed in battle does 
not determine the question of liability in 
this case, and while it was to be expected 
that some of the soldiers engaged in the bat- 
tle would be killed, yet it was unknown and 
unforeseen that this particular one would 


be killed. 


“Then for us to say that the defendants are 
released from paying double indemnity pro- 
vided for in the policy upon the death of the 
insured resulting from a bullet fired by the 
enemy in battle, while he was engaged in 
the line of his duty, under the orders of his 
superior officers, would, in our opinion, be 
against the weight of authority and against 
sound reason.” 


In the Churchwell case the court pursued the 
same process of reasoning as pursued by the 
court in the Allison case to the effect that 
even though it was to be expected that some 
of the soldiers engaged in battle would be 
killed by enemy fire, the fact that a particu- 
lar soldier, the insured under the policy in- 
volved, was killed by a bullet fired by the 
enemy, was a wholly fortuitous and unfore- 
seen circumstance. 


The Lester Case 


In Inter-State Business Men’s Association v. 
Lester, supra, the accident policy involved 
insured Dr. Pliny P. Lester “while he is en- 
gaged in the occupation of a physician and 
surgeon * * * in case of death effected 
directly and independently of any other con- 
tributing, concurring or intervening cause, 
by external violent and accidental means.” 
At the time the policy was issued in Janu- 
ary, 1913, Dr. Lester was engaged in the 
practice of his profession at Walsenburg, 
Colorado, which was one of the important 
towns in the district covered by the mining 
operations of the Colorado Fuel & Iron 
Company. He was also a member of the 
National Guard of Colorado, holding the 
rank of major, and assigned to the medical 
corps. During the fall of 1913 and during 
the winter and spring of 1914 the employees 
of the Colorado Fuel & Iron Company were 
engaged in a strike, which for months as- 


sumed the form of belligerent opposition to 
the state authorities. The Governor of 
Colorado called out the National Guard to 
protect life and property in the district where 
the strike was in progress. Dr. Lester joined 
his company as a part of its medical corps, 
but was not otherwise connected with the 
military operations, although he carried a 
pistol on his person. On the morning of 
April 29, 1914, he visited a number of his 
patients in Walsenburg professionally and 
then went with a small detachment, con- 
sisting of thirty men, to a point a few hun- 
dred yards from the city, the force having 
been sent out to reconnoitre and resist, if 
necessary, the activities of strikers who were 
in the foothills or mountains near the town. 
Dr. Lester had just finished dressing the 
wound of the lieutenant of the detachment, 
and was down on his hands and knees ina 
railroad cut observing some men through 
his field glass, to decide whether they were 
strikers or soldiers, when he was shot, and 
died almost instantly. 


This case was tried before a jury, but at 
the conclusion of the evidence, plaintiff and 
defendant made a motion for a directed 
verdict. The jury was excused, pursuant 
to written stipulation, and the case sub- 
mitted to the court for decision. The court 
found in favor of the plaintiff, and entered 
judgment for the full amount of the policy. 
The court in its opinion said: 


“In the trial court and here the case turns 
wholly upon two questions: 


“(1) Was Dr. Lester at the time of his 
death ‘engaged in the occupation of a physi- 
cian and surgeon’? 


“(2) Was his death effected wholly by 
‘accidental means’ ?” 


The Circuit Court of Appeals affirmed the 
judgment of the trial court which answered 
each of those questions in the affirmative, 
and during the course of its opinion with 
respect to the second question involved said: 


“Persons protected by accident insurance 
may incur consciously hazards which may 
result in their injury or death without for- 
feiting the insurance, unless the policy ex- 
pressly excepts the hazard. In the course 
of life men are constantly required to pass 
into environments of greatly increased haz- 
ard. They may do that knowingly, and, if 
injury or death results, it does not forfeit 
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their insurance, unless they do something 
which directly and immediately contributes 
to produce the act from which their death 
or injury results. For example, for several 
years past there. have been districts in most 
of our large cities at certain seasons of the 
year in which there have been habitual as- 
saults upon peaceful citizens by highway- 
men. Men have been well aware of the 
risks of going upon the streets in such dis- 
tricts alone. They may have been so far 
conscious of the risks as to arm themselves 
for protection. And yet any peaceful citi- 
zen, who has in the pursuit of business or 
pleasure incurred these hazards, is entitled 
to claim if he is injured or killed by high- 
waymen, that as to himself the result is 
accidental. 


“So it is not true that simply going into an 
environment of greatly increased hazard, 
with conscious knowledge of such hazard, 
will cause injury or death which results 
therefrom not to be accidental within the 
meaning of such policies as we have before 
ushere. Even in case of personal encounter, 
if the party wounded or killed is wholly 
free from fault, his injury or death is acci- 
dental within the meaning of the term as 
used in accident insurance. This has been 
the uniform holding of the courts. The line 
of distinction is this: If the party does 
something which culpably provokes or in- 
duces the act causing his injury or death, 
then the result is not accidental; but, if 
he is wholly free from culpability himself, 
the result is accidental as to him, though 
it may have been within the deliberate in- 
tent of the aggressor. 


“Within this rule the death of Dr. Lester 
was clearly accidental. He did nothing to 
provoke or induce the act which resulted 
in his death. In the pursuit of duty he 
simply exposed himself to the hazard of the 
service. He may have contemplated death 
or injury as possible, or even probable; but, 
if he did, this would not take him out of 
the protection of his accident insurance. So 
far as we are able to discover from the au- 
thorities and text-writers, this is elementary 
law at the present time. It is possible to 
build up an argument to the contrary only 
by catching at phrases and single sentences, 
and separating them from the real scope of 
judicial decision.” 

Although the Lester case is not directly in 
point with the question under consideration, 


it nevertheless is analogous thereto. It was 
cited in both the Allison and Churchwell cases, 
but was not cited in the Martin case, although 
it had been decided more than one year 
prior to the decision in the Martin case. 


Causa Proxima 


Lord Bacon said: “It were infinite, for the 
law to consider the cause of causes and 
their impulsions one of another; therefore, 
it contenteth itself with the immediate cause, 
and judgeth of acts with that without look- 
ing to any further degree.” Bacon’s Max- 
ims, reg. 1, cited in Lawrence v. Accidental 
Ins. Co., L. R. 7 Q. B. 216, 50 L. J. Q. B. 522, 
45 L. T. 29, 29 W. R. 802, 45 J. P. 781, 
per Watkins, J. 


It has been said that the maxim causa prox- 
ima non remota spectatur “does not mean 
that the cause or condition which is nearest 
in time or space to the result is necessarily 
to be deemed the proximate cause. It means 
that the law will not go further back in the 
line of causation than to find the active, 
efficient, procuring cause, of which the event 
under consideration is a natural and prob- 
able consequence, in view of the existing 
circumstances and conditions. The law does 
not consider the cause of causes beyond 
seeking the efficient, predominant cause, 
which, following it no further than those 
consequences that might have been antici- 
pated as not unlikely to result from it, has 
produced the effect.” (Freeman v. Mercan- 
ttle Mutual Accident Assoc., 156 Mass. 351, 
17 L.. R.A. 738) 


Civilians Too, Fight Wars 


During the time that this country was ac- 
tively and legally a participant in World 
War II, untold millions of our civilian pop- 
ulation were “soldiers on the home front.” 
This last war, as no other war since the 
beginning of time, was an “all out war.” 
It was a battle of production and supply 
by the soldiers on the home front to the 
soldiers of this nation and its allies scat- 
tered throughout the world. Cities, towns 
and hamlets where war plants or other en- 
terprises were located contributing directly 
to the prosecution of the war were consid- 
ered by all of the belligerents as legitimate 
targets under the rules of warfare. Al- 
though our civilian population, including 
our soldiers of production, were fortunate 
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enough to escape the inevitable effects of 
shelling and aerial bombardment from the 
enemy, this, unfortunately, cannot be said 
of our gallant British and European allies. 
In the early phase of the European war 
and before the allies had won mastery of the 
skies, the civilian population of England 
and some of our other European allies were 
just as vulnerable to injury and death, if not 
more so, from the devastating effects of 
aerial bombardment as a front line soldier. 
As a matter of fact, I would venture to say 
that there were as large a number of civilian 
casualties among our British and European 
allies as there were among the front line 
soldiers of those allies. 


A large portion of the civilian population 
of all countries involved in this last war, allied 
and enemy alike, were engaged, voluntarily 
or involuntarily, in a battle of production 
and supply of implements of war and mate- 
rials, which the respective countries con- 
ceived to be necessary for the successful 
prosecution of the war. Behind this vast 
production there were many months and 
years of thought on the part of people from 
all walks of life which made that production 
possible. With respect to a large number 
of. the people who were a part of that army 
engaged in the battle of production and sup- 
ply, there was as much a mutual design to 
kill and injure through their efforts as many 
of the enemy as possible as there was 


among a large number of the soldiers on the 
front line. However, although it was to be 
expected that some of those civilians en- 
gaged in the battle of production and sup- 
ply would be injured or killed by enemy 
action, it seems clear that the death of any 
particular person, killed by such enemy ac- 
tion, was a chance happening from wholly, 
unforeseen circumstances, 


Looking Ahead 


Undoubtedly a particular case might turn 
upon some unusual stipulation contained in 
the policy, and similarly, circumstances can 
be conceived of which might exclude re- 
covery, as for instance in the situation where 
a soldier is sent out on patrol, surprises an 
enemy, shoots him with the intention of kill- 
ing him but only wounds him, and the enemy 
thereupon fires point blank at the soldier 
or causes a hand-grenade to explode killing 
the soldier instantly. 


Although the majority of the cases thus far 
decided on the question involved support 
the proposition that death or injury in battle 
is due to accident or accidental means, 
nevertheless as heretofore indicated the 
various courts may reach entirely different 
conclusions in connection with future cases 
due to the wording of the particular policies 
involved or the facts in each respective case 
or a combination of both. 
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President Truman No New Convert to Safety 
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An interesting sidelight on the President’s Highway Safety Conference is pro- 
vided by the address of Baird Snyder III, assistant administrator of the Federal 
Works Agency, before the Regional Highway and Motor Vehicle Conference of 
the Northeastern States, at the Hotel Roosevelt in New York on February 15. 
In the course of his address Mr. Snyder said: “Illustrating the fact that Presi- 
dent Truman is not a recent convert to the cause of traffic safety, I recall that on 
three occasions as a member of the United States Senate he introduced legisla- 
tion to bring about at least minimum standards in the licensing of drivers of 
motor vehicles. He had learned that some States permitted anybody to drive, 
including the lame, the halt and the blind. States which did issue drivers’ licenses 
were most diverse in their requirements. In some cases the requirements were 
so lax as to be meaningless. The bill drafted by the then Senator Truman would 
have barred from interstate traffic any motor vehicle unless its driver possessed 
a license issued by a State whose licensing laws required a rigid eye test, the 
ability to read and understand highway signs, and a demonstrated ability to 
exercise ordinary and reasonable control in the operation of a motor vehicle. 
No license was to be issued to a person under 16 years of age. Twice this 
legislation passed the Senate but failed to come to a vote in the House.” 
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Digested from the Oregon Law Review 
for April, 1945 


INTERSTATE COMMERCE— 
National Transaction 


by JAMES D. BARNETT 


a RECENT revolutionary decision of 
the United States Supreme Court in United 
States v. South-Eastern Underwriters Associa- 
tion, 322 U. S. 533 (1944), [5 CCH Fire anp 
CasuaALty Cases 194] bringing the regulation 
of the insurance business within the power of 
Congress under the commerce clause, and 
thus overruling a long line of earlier deci- 
sions, beginning with Paul v. Virginia, 8 
Wall. 168 (1868), is occasion for considera- 
tion of some phases of interstate commerce. 


Commerce and Interstate Commerce 


In order to determine whether interstate 
commerce is involved in a particular class 
of transactions, the Supreme Court has felt 
obliged to answer each of two separate ques- 
tions: (1) Is the particular class of trans- 
actions commerce? (2) If so, is the commerce 
interstate? In Gibbons v. Ogden, 9 Wheat. 
} aaa the earliest case in point, it was 
said: 

The subject to be regulated is commerce... 
Commerce, undoubtedly, is traffic, but it is 
something more—it is intercourse. It describes 
the commercial intercourse between nations and 
parts of nations. 


But this definition really indicates only that 
“commerce” is “commerce,” and the later 
efforts of the Court in this direction cannot 
be said to have been any more:successful. 


In Paul v. Virginia, supra, the Court held 
that “issuing policies of insurance is not a 
transaction of commerce,” that “the policies 
are simply contracts of indemnity,” that 
they are “like other personal contracts be- 
tween parties,” and the transaction is con- 
trasted with the sale of “commodities to be 
shipped or forwarded from one state to 
another, and then put up for sale.” 

This conservative conception of the “busi- 
ness” of insurance has aroused much dis- 
putation among commentators, disputation 
rere 8 an gps Mt RR TE Ne 


Mr. Barnett is Professor Emeritus of Political 
Science, at the University of Oregon 


which has long been superfluous. “Commerce” 
has long been unnecessary for “interstate 
commerce.” Strange as it would seem to 
the ancients, interstate “commerce” may ex- 
ist although no “contract,” “personal” or 
other, and no “pecuniary” consideration 
whatever are involved. 


Interstateness Makes Commerce? 


Moreover, it makes no difference now, if it 
ever did, what the means of transit or com- 
munication is, or whose it is. Any activity 
involving the transit (for which a human 
being is responsible) of a tangible thing or 
person across the state line is an activity in 
interstate commerce. In the Underwriters 
case, supra, the Court said: 

One reason advanced for the rule in the Paul 
case has been that insurance policies ‘‘are not 
commodities to be shipped or forwarded from 
one state to another.’’ But both before and 
since Paul v. Virginia this Court has held that 
Congress can regulate traffic which consists of 
intangibles . . . Transactions . . . may be com- 
merce though . . they do not . . . concern 
anything more tangible than. electrons and 
information. 


Here there is a confusion of the “tangible” 
evidence (symbol) with the “intangible” 
right (contract) for which the symbol stands 
—a confusion not uncommon in discussions, 
especially of insurance policies. 


It now makes no difference what the “arti- 
cle” or “object” of the “commerce” is. So 
the Supreme Court has said the transit across 
state lines is the “essential” factor in inter- 
state commerce, or transportation into one 
state from another is the “indispensable ele- 
ment, the test, of interstate commerce.” 


Today interstateness makes “commerce.” 
The two old questions, “What is commerce?” 
and “What makes it interstate?” have be- 
come one: “Is it interstate commerce?” or 
“Is anything in transit across state lines?” 
But the “indispensable” transit is no longer 
as “indispensable” as once it was. 
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The Entire Transaction 


In earlier insurance cases the Court had 
attributed no significance to related inter- 
state activities antecedent to and subsequent 
to the consummation of the insurance con- 
tract, and so considered the insurance trans- 
action to be wholly a local affair ; the interstate 
activities involved were not “essential” to 
the “character” of the transaction. 


Leaving its position in the earlier insurance 
cases, the Court, in the Underwriters case, 
supra, while admitting that the consumma- 
tion of an insurance contract, “considered 
as a thing apart” from the antecedent regu- 
lation and subsequent execution, is not in- 
terstate commerce, held that the Court may 
“examine the entire transaction, of which 
that [consummation of the] contract is but 
a part, in order to determine whether they 
may be a chain of events which becomes 
interstate commerce;” that “a nation-wide 
business is not deprived of its national char- 
acter merely because it is built upon sales 
contracts which are local in nature.” 


“Magnitude” 


And the Court emphasized the “innumer- 
able” interstate transactions involved in the 
negotiation and execution of insurance con- 
tracts, resulting in a‘“continuous and indi- 
visible stream of intercourse among the 
states,” as a ground for its conclusion that 
insurance is a business engaged in “inter- 
state commerce.” 


“Magnitude” of the interstate activities in- 
volved is thus apparently established as the 
controlling consideration in cases when both 
service and interstate transportation are 
combined in a given transaction. The whole 
transaction becomes interstate. 


“Concerns More States Than One” 


Another approach in the opinion, perhaps 
different in form rather than in substance, 
leads the court to the same result. Before 
the decision in this case, it had been urged 
that the original and proper concept of the 
phrase “commerce among the states” (not 
“interstate commerce”) as commerce “inter- 
mingled” with the states, “that commerce 
which concerns more states than one,” per- 
mits “Federal control of those business 
transactions which occur in and concern 
more states than one and the restriction of 
control to transactions involving movement 
across state lines is unwarranted and, in 
practice to an extent, repudiated by the 
Supreme Court. 


This doctrine was thus applied by the Court 
in the Underwriters case, supra: 

This business is not separated into 48 distinct 
territorial compartments which function in iso- 
lation from each other. Interrelationship, inter- 
dependence, and integration of activities in all 
the states in which they operate are practical 
aspects of the insurance companies’ method of 
doing business. .. . Commerce is interstate ... 
when it ‘‘concerns more states than one.”’ Indi- 
vidual policy holders living in many different 
states who own policies in a single company 
have their separate interests blended in one as- 
sembled fund of assets upon which all are 
equally dependent for payment of their poli- 
cies. . . . The power granted Congress .. . is 
the power to legislate concerning transactions 
which, reaching across state boundaries, affect 
the people of more states than one;—to govern 
affairs which the several states, with their 
limited territorial jurisdictions, are not fully 
capable of governing. 


This emphasis on “concern” rather than on 
“movement” certainly encourages the ex- 
pansion of Federal power. But, as Powell 
has said, “since the possibility of movement 
between the states is the reason why matters 
in one state affect matters in another,” such 
a tendency will be due to psychological 
rather than logical reasons. 


The “General Welfare” Doctrine 


However this may be, there is certainly here 
some approach to a “general welfare” doc- 
trine, beyond the implications in United States 
v. Butler, 297 U. S. 1 (1936). Of insurance 
the court in the Underwriters case, supra, 
declared: 

Perhaps no modern commercial enterprise di- 
rectly affects so many persons in all walks of 
life as does the insurance business. Insurance 
touches the home, the family, and the occupa- 


tion or the business of almost every person in 
the United States. 


Both “magnitude” of interstate activities 
and “concern of more states than one” are, 
of course, very indefinite measures to apply 
to determine the interstate character of a 
particular kind of business. But the situa- 
tion is no worse here than it is in many other 
situations of the law where difference in 
degree is involved. However, it is very 
clear that the precedent established in the 
Underwriters case, supra, may well be ap- 
plied to other and very numerous big busi- 
nesses, 


It has long been established that interstate 
commerce of “local” business, both big and 
little, is subject to Federal control when 
this commerce “directly affects” or is “closely 
related” to interstate commerce. Again, it 
is a matter of degree. 
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Moreover, the power of Congress to close 
“the channels of commerce” (interstate) is 
the more significant because it includes the 
power to impose conditions upon entering 
the “channels” and thus to prescribe posi- 
tive detailed regulations of local activities 
before any interstate movement begins. 


Control by Indirection 


The Federal control of commerce may be 
extended indefinitely beyond bounds per- 
mitted by the decision in the Underwriters 


by “indirection” are found in the recent great 
labor acts and the securities acts. ; 


The purpose of the Court throughout has 
been, of course, to effect a proper balance, 
under changing economic and social condi- 
tions, between the powers of the Union on 
the one hand and the powers of the states 
on the other. The expansion of our indus- 
trial economy has inevitably been reflected 
in the extension of federal authority over 
economic enterprise and its absorption of 
authority previously possessed by the states. 
And “commerce” may be “non-commercial.” 
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“Interstate commerce” has become “na- 
tional transaction.” 


FOR THE FUN OF IT 
What Is a “Lawyer” 


Among the English dialect definitions given in Webster’s Unabridged of the word 
“lawyer” are the following (you may recognize among them, some of your friends 
at the bar): 3a) a bramble, or the thorny stem of a brier, b) any of various 
trailing brambles which impede progress in the bush, c) the climbing plant 
Flagellaria indica, 4a) the black-necked stilt, b) the bowfin, c) the burbot, d) 
the gray snapper. We ran into one of these last in trying our first jury case, 
and never did forget it. 
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Damaging Wink 

Miss Mounsey, an English schoolteacher, has been awarded 1,500 pounds dam- 
ages for a permanent and uncontrollable wink that developed as the result of 
injuries sustained by her in an automobile accident. That such an injury can 
be very serious, manifesting itself at the wrong time, cannot be blinked. 


Where Did You Get Those Hats? 


The War Assets Corporation is trying to dispose of 47,000 new and 20,000 used 
hats designed for WAC officers which the lady-officers refused to wear. There 
are also a number of unidentified items that may also be hats (and then again 
they may not). The cagey Corporation is not making any definite statement or 
warranty on this point. 


Auk! 

The Department of the Interior reports the sad demise of “unknown quantities 
of whales” and thousands of auks, murres and puffins during the submarine 
campaigns of the late war. This suggests a new field of coverage for that shark 
insurance salesman who has been bothering us. 


OPA-Happy 


In St. Paul, Minnesota, a restaurant owner arrested for setting fire to his restau- 
rant, and charged with arson, set up a novel defense: that OPA regulations 
“drove him crazy”, and he set fire to his restaurant while in a dazed and OPA 
condition. 


WACs’ Postwar Plans 


A recent survey shows that nine out of ten WACs believe that a man with a 
wife and two small children should own life insurance in greater amount than 
the present U. S. average of $4,400 per family. No doubt at least nine out of ten 
are willing to do their part to provide the wife and two children. 
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Digested from St. John’s Law Review 
for April, 1945 


Tale of a Skirt 


She bought the evening gown at the 
Fashion Shop, a retail store. The dress 
consisted of a black rayon taffeta slip 
and a full double netted skirt starting 
about the waist or breast and hanging 
down to within a half inch of the floor. 
At the time the dress was purchased, 
the netting of the overskirt was shiny 
and very stiff, and stood out from and 
over the underlying slip. (A nitro-cel- 
lulose sizing had been used on the skirt 
by the manufacturer.) She wore it for 
the first time at a New Year's party. 
People were smoking. While she was 
walking across the cocktail lounge of 
the club, she heard a crackling sound, 
and saw that her dress was aflame. 
Two gentlemen present heard the 
sound, saw the flame, and threw their 
tuxedos over her head. The flame 
flashed up in a blaze, almost instan- 
taneously enveloping her, and she was 
seriously burned on the back, shoul- 
ders, and on the arm. The unfortunate 
young lady sued the manufacturer of 
the dress. The author of this article 
was of counsel in the case, which went 
from the Appellate Division to the 
New York Court of Appeals. He 
comments on the changing basis of 
liability in the field of products liabil- 
ity which the case (Noone v. Perlberg, 
10 CCH Negligence Cases 1122) illus- 
trated —The Editor. 


Let the Mak 


Mr. Clark is President of the New York State 
Board of Law Examiners 


N INTERESTING illustration of the 

effects of economic and social develop- 
ments on the course of the common law is 
the trend in our court decisions toward im- 
posing an absolute liability upon manufac- 
turers of dangerous articles—regardless of 
contract relations between the manufacturer 
and the person injured. The New York Court 
of Appeals unanimously affirmed a unanimous 
decision of the Appellate Division, First 
Department, holding a manufacturer liable 
for damages suffered by a young woman 
when her dress, coming into contact with 
a lighted cigarette, burst into an explosive 
flame. The reviewing court held, in sub- 
stance and in effect, that it was a question 
of fact for the jury whether, as expert testi- 
mony indicated, the net overskirt of the 
evening gown had been “sized” with a solu- 
tion of nitro-cellulose and, if so, whether it 
had become an instrumentality dangerous to 
life and limb. 


Development of the Field 


This particular field of the law is intri- 
guing because it shows a marked variation 
in the development of the theories involved. 
In the early Roman days, the process of 
buying and selling related almost exclu- 
sively to objects not manufactured. When 
there was a hidden defect the Roman juris- 
prudence gradually developed a responsibil- 
ity on the part of the seller. In the early 
days of the English common law, bread 
and drink when sold by a purveyor, if pos- 
sessing defects which caused physical injury 
to the buyer, were held to render the seller 
liable to the buyer who had suffered phys- 
ical injury as a result thereof. Then over 
the years the development of the individual- 
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JOHN KIRKLAND CLARK 


istic theory of the Yankee trader, as applied 
to such sales, brought about the gradual 
adoption of the rule embodied in the maxim, 
“caveat emptor’—on the basis that, in deal- 
ings in the market-place, the buyer was 
under a responsibility to determine for him- 
self and at his own risk whether the article 
sold was what it purported to be. Depart- 
ing from the early theory of an implied rep- 
resentation by the seller as to the quality 
of the product—which they deemed brought 
it within one of their tort forms of action 
—the courts apparently became confused by 
the theory that a warranty was involved 
and that that had to be brought within the 
form of a contract action and there seemed 
no satisfactory evidence to indicate any 
such meeting of the minds of the seller and 
the ultimate user as would justify holding 
the seller liable. Therefore, only the imme- 
diate parties to the sale were involved. 


A New Theory 


In the last century a new theory has been 
developed, as volume manufacturing became 
more general, that the manufacturer who 
endangered the life or limb of one who pur- 
chased his product from an intermediate 
dealer and suffered injury as a result of the 
negligent composition of the article which 
was represented to be harmless, was re- 
sponsible for the damage to the ultimate 
purchaser with whom he had no contractual 
relations. This necessitated transferring such 
acase from the old contract pigeonhole into 
the tort pigeonhole on a basis of misrepre- 
sentation. 


Insurance companies have been respon- 
sible in a number of cases for the estab- 
lishment of claims against defendants in 
favor of plaintiffs, to whose rights the insur- 
ance companies have become subrogated. 


Back to the Squib 


Seeking a basic principle to become the 
foundation of a rationalized theory to be 
applied to such situations, the author harks 
back to the old squib case. The law laid 
down there held that where one started in 
motion a dangerous instrumentality which, 
when passed from hand to hand, finally 
reached an innocent bystander who was 
injured thereby, the one who set the dan- 
gerous instrumentality in motion became 
liable to anyone, no matter how far down 
the line, who was injured as a result of the 
passing on of the dangerous instrumentality. 
In order to hold the manufacturer of the 
evening gown liable, must it be said that 
he knew or should have known of the dan- 
gerous qualities of the substances, but rather 
would it not be better to come down to first 
principles and say that the manufacturer 
launched upon the public a dangerous in- 
strumentality, and that he was liable for the 
injuries sustained by innocent bystanders? 


Meanwhile 


In the meantime, the doctrine is that a 
maker is liable when he launches upon an 
unsuspecting public an instrumentality which, 
when used in such a manner as was intended 
or might normally have been foreseen, de- 
velops into something inherently dangerous 
to human life and limb or property, if the 
manufacturer knew that the article was ca- 
pable of becoming inherently dangerous or 
should have known that it might. become 
inherently dangerous. 
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Digested from the Kentucky Law Journal 
for November, 1945 


Civil Aviation ~ Liability Problems 
of Air Carriers 


by Mrs. Royai B. Binzer 


BY THE very nature of its potentialities 
in peace and war, aviation raises serious 
questions of public policy and numerous prob- 
lems which must be solved. One of the most 
important problems is that of the liability 
assumed by the owner and operator of an 
airplane in relation to (1) injury inflicted 
on property or persons on the ground, (2) 
injury to goods carried, (3) injury to pas- 
sengers carried, (4) injury sustained in a 
mid-air collision, and (5) injury sustained 
in collision on the ground. 


Since the conclusion of World War I, sev- 
eral international Aviation Conventions have 
been arranged, but until the Convention of 
Warsaw (1929), no attempt was made to 
deal with questions of liability. This Con- 
vention set up the rights and liabilities in 
the international carriage of passengers and 
goods. The Convention of Rome (1933) set 
up the rights and liabilities concerning sur- 
face damage; and the Insurance Protocol to 
the Convention in 1938 gave detailed pro- 
visions as to the rights and liabilities of 
insurers and insured. 


Many important topics have not been 
touched at all, leaving it largely up to each 
nation to decide for itself when the owner 
or operator shall be liable for injuries to 
persons or property caused by aircraft. This 
has led to much confusion and conflict be- 
tween the differing national laws. In the 
United States, the differing state laws have 
added to the confusion. 


PETIA IT PO Oe ETTORE 


Mrs. Binzer is Librarian of the University 
of Toledo Law School 


The first question that has to be consid- 
ered in order to determine liability is whether 
the aircraft involved is a common or a pri- 
vate carrier. Generally speaking, it is a ques- 
tion of law for the court to determine what 
constitutes a common carrier, but whether 
or not the person charged is operating his 
business within that capacity is a question 
of fact. In the United States it has been 
recognized since 1925 that an air carrier 
may be a common carrier of passengers, and 
since the Air Commerce Act of 1926, that 
an air carrier may be a common carrier of 
goods. It is believed that there is no Eng- 
lish case in which an air carrier has been 
held to be a common carrier. 


Within the two groups of carriers—pri- 
vate or common—carriers of passengers are 
distinguished from carriers of goods, both 
as to the extent of liability and as to the 
nature of the contract. In aviation cases, 
as in other fields, the carriage of goods is a 
bailment, and the injury arising from dam- 
age is a liability arising ex contractu, so that 
the carrier is held to be absolutely liable ex- 
cept as to injuries caused by the negligence 
of the bailor, by the inherent nature of the 
goods, or by an act of God, or of the public 
enemy. 


As regards passenger safety, in the United 
States and Canada a common carrier by air 
is bound to exercise the highest degree of 
care and safety consistent with the practical 
operation of the plane. But the air carrier 
is not an insurer of the passenger’s safety. 
In Great Britain the standard is of reason- 
able care. The ordinary rule regarding pri- 
vate carriers by air is that reasonable or 
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ordinary care is required. However, some 
courts have imposed on private carriers the 
duty of highest degree of care. 


The modern trend, with respect to liabil- 
ity for personal effects, is to apply the gen- 
eral rules concerning torts on land to avia- 
tion cases, so that the owner and operator 
of an aircraft is charged with the duty to 
exercise reasonable care under the particular 
circumstances. However, there is a wide 
field of cases adopting the theory of absolute 
liability on the ground that he who main- 
tains a dangerous instrumentality is liable 
for all damages caused by the escape of such 
instrumentality, without regard to negli- 
gence or actual fault. 


The doctrine of assumption of risk must 
be considered in connection with those cases 
of injuries incurred on the ground at an air- 
port. A person.who voluntarily enters upon 
an authorized landing area assumes certain 
risks from airplane accidents. On the other 
hand, a plane owner or operator will be held 
absolutely liable for damage to property 
caused by an unauthorized landing or crash 
causing injuries to persons and property on 
the ground. 


The doctrine of res ipsa loquitur has been 
applied in some cases where it was improb- 
able that an accident would have happened 
without the carrier’s negligence. The follow- 
ing requirements must be present before the 
doctrine can be invoked: (1) the apparatus 
must be such that, in ordinary instances, no 
injurious operation may be expected unless 
from a careless construction or user; (2) 
the injury must have been caused by the use 
of an instrumentality in the exclusive con- 
trol and possession of the defendant; and 
(3) the injurious occurrence or condition 
must have happened irrespective to any vol- 
untary action or contribution at the time by 
the injured party. The doctrine has not been 
applied where there was an unexplained crash 
with no survivors, where the plane crashed 
due to engine failure within a few seconds 
of leaving the ground, where the plane had 
dual controls and was therefore not under 
exclusive control of the operator, where a 
crash occurred during an emergency land- 
ing or due to engine failure, and where a 
passenger was a voluntary passenger on a 
test flight. 


Uniform Aviation Liability Act 


Because of the diversity of state decisions 
within the United States, attempts have been 
made to formulate a set of rules that would 
be uniformly applied either by federal legis- 
lation or by a uniform state law. So far 
none have been adopted. One of the uni- 
form acts proposed is the Uniform Aviation 
Liability Act which, if adopted by any state, 
would apply to all aircraft flying within the 
boundaries of the state. In the case of pas- 
sengers and baggage, and goods carried, it 
would apply whenever the contract of car- 
riage is made in the state. 


Under the Uniform Aviation Liability Act 
the owner of aircraft carrying passengers 
for compensation, generally speaking, is 
made absolutely and exclusively liable for 
all injuries or deaths to passengers in the 
course of the journey. The amount of lia- 
bility is determined by a schedule fixing a 
definite amount of recovery for certain speci- 
fied injuries. Compulsory insurance or a 
bond or cash deposit by the carrier is re- 
quired. The Act applies to non-commercial 
flyers only to the extent that it makes guest 
statutes apply to them, but it does not re- 
quire them to carry insurance covering lia- 
bility to passengers. 


Absolute liability is imposed upon owners 
of commercial aircraft for loss or damage to 
goods, baggage or personal effects. If the 
value of personal effects or baggage is not 
declared, the recovery is limited to $100. 
These provisions do not apply to non-com- 
mercial flights. 


Absolute liability is imposed on the own- 
ers of all aircraft for injuries or death to 
persons on the ground and for damage to 
property on the ground. Liability is limited 
to actual damage, and there is a maximum 
liability per accident for personal injuries or 
death based on the horsepower of the plane. 
Compulsory insurance against both property 
damage and personal injuries or death is re- 
quired. In regard to collisions, owners of 
aircraft are made liable to the owners, pas- 
sengers and employees of other aircraft 
upon the basis of negligence, where a col- 
lision caused by the negligence of two or 
more aircraft is determined upon a compara- 
tive negligence basis. The owner of an air- 
craft in collision is absolutely liable for in- 
juries to his own passengers and goods car- 
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ried, and for injuries to persons or property 
on land. However, he has a right against 
the other owners of aircraft in collision for 
negligence. 

With the increase of aviation liability 
cases, uniformity of law becomes more and 
more essential. Because of the difficulties 
involved in having the various states adopt 
a uniform law, a federal statute applying to 
interstate operations would be most likely to 
secure uniformity in liability decisions within 
the shortest space of time. Since most air- 
plane operations cross state lines, a federal 
statute would cover substantially all acci- 
dents. 


eral House of Representatives gives an idea 
as to the possible nature of a federal air 
liability statute. Instead of the principle of 
absolute liability as to injuries or death of 
passengers, it suggests a form of statutory 
res ipsa loquitur. The defendant must prove 
his non-negligence. A federal bill might also 
contain an exemption from liability for pilot- 
ing and navigation errors. Such an exemp- 
tion would not apply to passengers. 


As to ground injuries and damage, the 
time may not yet be ripe to attempt final 
and permanent codifications. But it seems 
that the trend is away from absolute liabil- 
ity. Another question which remains to be 
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The Lea Bill or Air Carrier Liability Act, question by the Civil Aeronautics Commis- 
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Lord Chief Justice Hewart on a Judge’s Business The « 


“The business of a judge is to hold his tongue until the last possible minute and there 
to try to be so wise as he is paid to look. The only impartiality possible to rates 
the human mind is that which arises from an understanding of neither side of chasi1 
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Dorsett on Safety 
From Mr. Dewey Dorsett, general manager of the Association of Casualty and insur 


Surety Executives, come words of wisdom barbed with wit. Speaking on 
“Safety—Our New Science” before the Associated Industries of New York State, 
these are some of the memorable things on safety that he said: “An accident is ance’ 
something that happens to somebody else. ... Accidents have replaced any insur 
infectious disease as the prime killer of children under twenty years of age. minit 
Home Sweet Home. More dangerous than the factory, the farm, and prov: 
for several years, more dangerous than traffic. Our haven, our rest, our dream, lowe 
our home—It is the most hazardous place we can go! The old folks appear to grou 
be safer driving automobiles in traffic than staying around the house. Mothers whet 
in industry or operating trucks have a better safety record than they have in the 
edifice they’ve dreamed of and become boss of. Little children, whose lives and 
protection we so regard, are better off at school or in the woods alone than at The 
home. ... The last few generations witnessed the staggering growth of what 
we call the modern age, with its gadgets, devices, buildings, communications, “The 
transportation, machines, all contributing to our standard of living, of which we wor, 
are so proud, and each one also contributing to new standards of dying, of tee 
which we are less proud.” 234, 


Commissioner Harrington Says: Tt 


“Had the companies allowed the S. E. U. A. case to go through the courts on on | 
its merits the Paul v. Virginia status would never have been called into question. . 
But the companies themselves went to the upper courts on a demurrer and they ara) 
alone are responsible for the condition we find ourselves in now, of having to refe 
enact new legislation in the states to conform to the resultant federal decisions.” ome 
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Opinions here and there: 


“The Attorney General Says—” 


MINNESOTA LOOKS AT GROUP 
COVERAGE 


What is the legal status of group or “whole- 
sale” insurance in the light of state non- 
discrimination statutes? What are the 
powers of the insurance commissioner as 
to regulation of issuance of group insurance? 
A recent opinion of the Minnesota Attorney 
General, replies to the Minnesota Commis- 
sioner on these and other doubtful points. 


What is the Test? 


Says the Attorney General: “It has always 
been recognized that different rates would 
be charged for different types of insurance, 
such as term, ordinary life, endowment, etc. 
The question is squarely presented whether 
there is any proper basis for a difference in 
rates to be charged a single individual pur- 
chasing one of these types of insurance and 
the rates to be charged members of a group, 
whether those members be insured under 
what is commonly known as a group life 
insurance policy with a master policy, and 
certificates to the individual insureds, or 
whether the insurance be ‘wholesale insur- 
ance’ with individual policies issued to the 
insureds, but with a limitation as to the 
minimum number of members of the group, 
provisions for termination of the benefits of 
lower premiums upon severance from the 
group, etc. The test would appear to be 
whether members of a group may be con- 
sidered as in a distinctive class of insurance.” 


The Word “Class” 


“The question as to what is meant by the 
word ‘class’ is discussed in Julian v. Guaran- 
tee Life Insurance Co., 159 Ala. 533, 49 So. 
234, 236, in which the court said: ‘The key 
word to construction of this provision of 
the statute is the word “class”. As therein 
employed it has no reference to the individ- 
ual characteristics of the policy holder. It 
refers to that number of persons who hold 
similar policy contracts . . .’” 


Duty of the Commissioner 


“Our legislature has recognized the right to 
charge special premiums to members of 
groups for industrial insurance. In states 
where group insurance is defined and regu- 
lated by statute such lesser premiums are 
permitted. The basis of permitting the 
charging of lower rates to members of 
groups of employees of one employer and 
the members of various societies and associa- 
tions is too well recognized to require dis- 
cussion. In my opinion, the definition of the 
word ‘class’ in the Julian case is correct. If, 
for instance, it should appear to the commis- 
sioner of insurance that the charging of a 
lower premium rate to as few as ten mem- 
bers of a group, whether the insurance be 
written as group insurance or wholesale in- 
surance, was justified in the light of insur- 
ance experience and if all members of that 
group and any similar groups which might 
apply for insurance were given the same 
treatment, I do not believe the anti-discrim- 
ination statutes would be violated, because, 
assuming a proper distinction being made 
for age, the holders of all like policy con- 
tracts would be receiving the same treat- 
ment. This does not mean that an agent 
would be permitted to go out and assemble 
10 or 25, or even 50 people, call them a group, 
and then proceed to write insurance on the 
life of each individual at a reduced rate. 
To constitute a proper group the ordinary 
characteristics of groups on whom group 
insurance or wholesale insurance is ordi- 
narily written must exist. In my 
opinion, you may properly make rules and 
regulations designed to limit the issuance 
of group life insurance policies or wholesale 
life insurance policies in order to 
insure a compliance with the spirit of the 
anti-discrimination laws and insure a sound 
basis for the writing of such insurance.”— 
Opinion of the Minnesota Attorney General, 
January 17, 1946. 
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HAS THE COMMISSIONER POWER 
TO DISAPPROVE DEVIATIONS ? 


Where an insurer deviates from the schedule 
of rates established by fire rating bureaus, 
the Pennsylvania statutes require that: 
“Every insurer shall, at least fifteen days in 
advance of any variation by it from the 
bureau rate, file with the bureau of which 
it is a member a schedule showing such vari- 
ations. Any deviation of any insurer from 
the schedule of rates established by such 
company shall be uniform in its application 
to all of the risks in the class from which 
the deviation is made, and no such uniform 
deviation shall be made unless notice thereof 
and the reason therefor shall be filed with 
the Insurance Commissioner.” 


Does this mean that it is the duty of the 
Insurance Commissioner to examine into 
and approve or disapprove deviations? The 
Pennsylvania Attorney General says “No.” 
“This section of the Insurance Company 
Law does not specifically state that the In- 
surance Commissioner is to approve or dis- 
approve such deviation. Nor do we think 
we can supply it. Had the Legislature in- 
tended variations from fire bureau rates to 
be subject to the approbation or disapproba- 
tion of the Insurance Commissioner it cer- 
tainly would have said so We are 
obliged to conclude that the purpose of the 
legislature is manifestly to leave rates and 
rate deviations exclusively in the hands of 
fire rating bureaus and insurance companies 
and to impose upon the Insurance Com- 
missioner in this*regard no duty other than 
to make his office a place of record where 
deviations and reasons therefor may be filed 
as notice to all of their contents.”—O pinion 
of the Pennsylvania Attorney General, Jan- 
uary 16, 1946. 


PREMIUM COLLECTORS STRIKE! 


A strike of collectors prevented the insur- 
ance company from making collection of 
premiums, and so they sent a notice to their 
policyholders, as follows: “Because of con- 
ditions beyond the control of the Company 
we are temporarily unable to send an agent 
to collect your insurance premiums. Ac- 
cordingly, we urge you either to mail or 
bring your premiums to the Company at the 
address below so that your insurance will 
not lapse. If payment is made by mail, use 


the enclosed envelope and subtract from the 
premium due (1) the cost of postage, and 
(2) the cost of a money order, if used.” Was 
this arrangement a violation of the provi- 
sions of the Insurance Code which forbid 
rebating? 


The Michigan Attorney General thought 
not. “It is my opinion that such an arrange- 
ment is not a violation of the statute. The 
purpose and intent of the statute is to pre- 
vent distinction and discrimination between 
policyholders.” An earlier opinion ‘of the 
Attorney General held that a “10% refund 
of premiums to those policyholders who 
elected to pay the premiums at the com- 
pany’s office was a violation of the statute 
because it amounted to a rebate ‘in connec- 
tion’ with insurance. The situation at hand 
is a temporary one necessitated by an emer- 
gency and is not a rebate or benefit given as 
inducement to insurance or in connection 
therewith, and does not violate the intent 
of the statute as being discriminatory. In 
either event the amount paid by the policy- 
holder is the same.”—Opinion of the Michi- 
gan Attorney General, June 25, 1945. 


INSURANCE COMPANY'S RIGHT 


TO INSURE EMPLOYEES 


A mutual insurance company domiciled in 
Vermont inquired as to its right to insure 
its officials and employees “and their de- 
pendents”, under a group insurance policy 
covering hospitalization and surgical ex- 
pense. The plan contemplated that one-half 
of the expense should be borne by the official 
or employee and the other half by the Com- 
pany itself. The contribution by the 
Company to the expense was to be regarded 
as additional compensaticn to the employee 
or official. That portion of the cost allocated 
to the coverage incident to expenses arising 
from hospitalization of the employee’s de- 
pendents was regarded by the Company in 
the nature of additional compensation to the 
employee to discharge an obligation which is 
his by reason of being liable for the support 
of the dependent. 


The Attorney General, when queried, held 
that the directors of the company had the 
right to institute such a plan. “It is entirely 
within the jurisdiction of the governing 
board of the company to determine upon 
compensation to be paid to officers and em- 
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ployees as part of the management of the 
internal affairs of the corporation. If the 
governing board of the corporation deter- 
mines that part of the compensation paid 
to its officers and employees in consideration 
for services rendered shall be defraying part 
of the cost of a group insurance policy cov- 
ering hospitalization and surgical expenses 
for the officers, employees, and their de- 
pendents, such action would be a 
proper exercise of corporate functions, and 
also properly within the responsibilities cast 
upon the governing board of the corpora- 
tion in the control and management of 
corporation affairs.” 


What About “Dependents”? 


What about the provision for insurance of 
the “dependents” of the officials and em- 
ployees? “In legal contemplation the official 
or employee of the company has imposed 
upon him the support of these dependents, 
and in that respect, any benefits the official 
or employee may receive under the hospitali- 
zation policy are assistance to him in de- 
fraying expenses which the law casts upon 
him as his responsibility. Certainly 

such official or employee has an additional 
incentive to serve his employer and thereby 
it would normally follow that the employer 
company would directly benefit through the 
use of company funds in defraying part of 
the cost of the group insurance policy.”— 
Opinion of the Vermont Attorney General, 
October 11, 1945. 


COMPULSORY INSURANCE 
FOR AIR CARRIERS 


The New Mexico statutes provide that “The 
public safety requiring and the advantages 
of uniform regulation making it desirable in 
the interest of aeronautical progress, the 
State Corporation Commission is hereby 
authorized to make, from time to time, regu- 
lations concerning such common carriers, 
and air traffic rules applicable to the opera- 
tion of all aircraft within this state us 
Does this empower the Commission to re- 
quire all common carriers by air, to carry 
public liability and public damage insurance? 
Says the Attorney General: “It is my opin- 
ion that if the Corporation Commission 
deems it necessary for the public safety and 
aeronautical progress, that air carriers be re- 


quired to obtain public liability and prop- 
erty damage insurance, or to require air car- 
riers to establish financial responsibility for 
claims in some other satisfactory manner, 
it is incident to the jurisdiction and authority 
delegated to the Commission to promulgate 
rules and regulations relating to air car- 
riers."—Opinion of the Attorney General, 
September 17, 1945, 


BANKRUPTCY AND THE FINANCIAL 
RESPONSIBILITY LAW 


This query was put to the Georgia Attorney 
General: “Is the driver of an automobile, 
who does not pay such a judgment as re- 
quired in the Motor Vehicle Safety Responsi- 
bility Act, but who goes into bankruptcy and 
whose debts are discharged, relieved from 
the penalty prescribed by the Act?” The 
act authorizes the Director of Public Safety 
to cancel or suspend the driver’s license of 
any person who fails to pay a final judg- 
ment, rendered by a court of competent 
jurisdiction, within 30 days after the judg- 
ment has become final where such judgment 
is based upon any cause of action arising 
out of the operation of a motor vehicle upon 
the highways of the state. 


The reply: “A discharge in a court of bank- 
ruptcy goes only to bar the judgment cred- 
itors civil remedies to collect the judgment. 
A discharge in bankruptcy releases the 
bankrupt from the obligation of a debt not 
in the sense that the debt is paid or satisfied, 
but only that there is afforded a debtor a 
complete legal defense to an action on the 
debt if he choses to avail himself of it. The 
debt is not extinguished or cancelled 
Giving consideration to the terms of the 
Motor Vehicle Responsibility Safety Act 
and to the numerous authorities herein re- 
ferred to, I have reached the conclusion that 
while there may be some question as to the 
enforcement of the act against a person who 
has been released from a judgment by a 
court of bankruptcy, the Act is one that 
comes within the police power of the State 
for the regulation of the operation of motor 
vehicles and is valid. I am of the further 
opinion that a discharge in bankruptcy would 
not relieve a judgment debtor from the terms 
of the Act.”—Opinion of the Georgia Attor- 
ney General, July 10, 1945. 


ATTORNEY GENERALS’ OPINIONS 


PAGE 161 





Automobile Negligence 


and Insurance 


IN THE CURRENT PARADE OF oe WATT 


Page 
Agency and “Respondeat Superior” 
nC More Than a_  Scintilla 
(N. C.) : 162 
Ae on Passenger by Taxi Driver 
Car-Pool Rider ond Assumption of 
Risk (Ohio) . 
“Family Purpose” Dette Ex- 
plained (Ga.) 
Installation Work Not 
“Doing Business” (S. €.) 


163 
163 


164 
Always 


Page 
“Other Insurance” and “Excess In- 
surance” Clauses (Pa.).......... 165 
Service of Summons on Foreign 
Representative of Non-Resident 
Motorist (Pa.) 
Sheriff's ceeeenly on Official rae 
(Ala,) . 
——r? Is Not ‘Masiiasae Per “ 
(Ky.) 


Too Meny Insurance Companies 
(Ohio) pals 


So ee TMM LLL LLL LLCO Tc OOOO 


AGENCY AND “RESPONDEAT 
SUPERIOR” NEED MORE THAN 
A SCINTILLA 


(NORTH CAROLINA) 
®@ Opposing traffic collision 

Respondeat superior 

The “scintilla” rule 
A scintilla of evidence on the question of 
the agency of the driver of the truck for the 
owner, so as to support a verdict against 
the owner on the theory of respondeat supe- 
rior, is not sufficient in the courts of North 
Carolina. Willie Watson, while driving the 
automobile of Mr. and Mrs. Mariakakis, was 
involved in.a collision with the plaintiff, who 
sustained injury and damage. In the plain- 
tiff’s suit against Watson and Mariakakis, 
the court directed a verdict for the owners 
of the car, though entering judgment against 
the driver, Willie Watson. The plaintiff 
appealed from the entry of the judgment in 
favor of the owners. 


A witness testified that one day she saw 
Willie Watson in the Marathon Sandwich 
Shop operated by Mr. Mariakakis and his 
wife, cleaning tables; that she saw Willie 
Watson in the restaurant practically every 
day. Willie Watson himself, in an adverse 
examination taken and introduced in evi- 
dence by the plaintiff, testified that “I do 
not work any for Mr. Mariakakis,” but 
worked for one Edwards who lived on the 
Mariakakis farm, helping Edwards feed the 
hogs there. There was also evidence that 
the automobile driven by Watson was owned 
by Mr. and Mrs. Mariakakis, and that the 
license was issued in the name of the latter. 
Said the Court: “In order to carry the case 
to the jury there must appear more than a 
scintilla of evidence that the defendant Willie 
Watson was the agent of the other defend- 
ants . . . acting within the scope of his 
authority. This evidence in our opinion does 
not appear in the record, and therefore the 
judgment below is affirmed.”—Smith, Etc. v. 
Mariakakis et al. North Carolina Supreme 
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.and recovered a judgment. 
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Court. Filed January 31, 1946. 24 CCH 
AUTOMOBILE CASEs 577. 


L. J. Phipps, for plaintiff, appellant. 


Henry A. Whitfield, Fuller, Reade, Umstead & 
Fuller, for defendants, appellees. 


ASSAULT ON PASSENGER 
BY TAXI DRIVER 


(WEST VIRGINIA) 
e Cab company’s liability 
Assault as “accident” 
Liability of insurer 


One of the cab company’s drivers assaulted 
a passenger without provocation, and with- 
out any knowledge or authorization by the 
cab company, beating the customer with an 
“airgun” and causing severe injuries. The 
assaulted customer sued the cab company 
Now the cab 
company sues its insurer, seeking to recoup 
the amount of the judgment that it had to 
pay, and claiming that the assault was an 
accident within the terms of the automobile 
liability policy issued by the defendant. By 
the terms of the policy the defendant agreed 
to indemnify plaintiff “against loss from the 
liability imposed by law upon the assured 
arising or resulting from claims upon the 
assured for actual damages to persons acci- 
dentally receiving bodily injuries . . . by 
reason of the ownership, maintenance or use 
of any of the automobiles” insured under 
the policy. If the determination of whether 
or not the assault was accidental is to be 
made from the standpoint of the person re- 
ceiving the injury, rather than from that of 
the person inflicting it, the occurrence was 
accidental. But, “The real reason for de- 
nial of coverage is that McCallister [the 
assaulted passenger] did not receive his in- 
juries ‘by reason of the ownership, mainte- 
Nance or use of any of the automobiles’ 
covered by the policy. The assault did not 
arise out of the operation of the automobile. 
There is no causal relation between the as- 
sault and the actual operation of the taxi- 
cab.” Judgment was entered for the defend- 
ant—Huntington Cab Company, plaintiff 
v. American Fidelity & Casualty Company, 
Inc. United States District Court, Southern 
District of West Virginia. December 29, 
1945, 24 AuTomosite Cases 595. 


E, A. Marshall, Jackson N. Huddleston, Fitz- 
patrick, Strickling & Marshall, ist Huntington 


National Bank Bldg., Huntington, W. Va., for 
plaintiff. 

John E. Jenkins, West Virginia Bldg., Hunting- 
ton, W, Va., for defendant. 


CAR-POOL RIDER AND 
ASSUMPTION OF RISK 


(OHIO) 
e@ Paying passenger injured 
Assumption of risk 
Joint enterprise 


The four men were on the night-shift at the 
Lima Tank Depot. They left work about 
7 a.m. to go to their home in the City of 
Kenton. They left in the defendant’s auto- 
mobile. “The occasion for the plaintiff rid- 
ing in the automobile of the defendant arose 
by reason of an arrangement between them 
whereby the use of each other’s cars was to 
be employed in conveying them to and from 
their place of employment, but in any event 
whichever car was used for the designated 
week the other party was to pay to the 
owner of the used car the sum of four dol- 
lars per week. The evidence indicates that 
the car of the plaintiff was never used in 
trips to the Lima Tank Depot and that the 
plaintiff did pay the stipulated amount of 
four dollars a week to the defendant. This 
situation constituted the plaintiff as a paid 
passenger in contradistinction to a guest,” 
The owner of the car was the defendant, 
Thresher. Besides the plaintiff Fay, there 
were his brother, Willis Fay, and Walter Zur- 
cher. As they left their work, the defendant 
was driving, and he drove to Stone’s Grill 
on the outskirts of Lima. It was a place 
where intoxicating liquors and wines are 
dispensed. While the party was at Stone’s 
Grill, the defendant Thresher became ill, 
and he directed Zurcher to take over the 
driving of the automobile. When they 
started out again, Zurcher driving, the lat- 
ter, in a spirit of levity to awaken the two 
riders in the rear seat, swerved the car from 
one side of the road to the other. The plain- 
tiff immediately made protest, and Zurcher 
resumed normal driving. Another stop was 
made at an inn where beverages and sand- 
wiches were sold. Zurcher and Willis Fay 
went in. When they came out and Zurcher 
resumed driving he again swerved the auto- 
mobile from one side of the road to the 
other. The plaintiff immediately protested, 
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but the swaying of the car had caused it to 
turn over in the ditch, causing injury to the 
plaintiff. The jury returned a verdict for 
the plaintiff for $3,500, and the plaintiff ap- 
pealed, relying principally on the grounds 
that the court should have charged the jury 
on joint enterprise and on assumption of 
risk, 


Said the Court of Appeals: “There is 
nothing in the record to show any set of 
circumstances which in any wise could con- 
stitute the plaintiff and defendant in a joint 
enterprise, the plaintiff having no control 
over the automobile; as a joint enterprise 
within the law of imputed negligence is a 
joint execution of a common purpose under 
such circumstances that each member of 
such enterprise has the authority to act for 
all in respect to the control of the agencies 
employed to execute such common purpose. 


There is no evidence that plaintiff had any 
control over the car or authority to act for 
the appellant and consequently there is no 
evidence showing joint enterprise under the 
rule above mentioned ... The record estab- 
lishes that the defendant was paid by the 
passenger plaintiff, and there is some evi- 
dence of little or no weight that the appel- 
lant and the passenger appellee exchanged 
services. It is of no consequence whether 
the appellee actually paid compensation to 
the appellant, or exchanged services with 
him...” As to assumption of risk, the 
Court said: “There is no evidence in the 
case that the plaintiff assented to or was 
willing or desirous of having the reckless 
conduct of the defendant’s driver, exhibited 
on the way from Lima to the inn, continue. 
In fact, the evidence shows conclusively that 
the plaintiff admonished the driver concern- 
ing his reckless operation of the car prior 
to their arrival at the inn and that defend- 
ant’s driver immediately heeded such ad- 
monishment and thereafter operated the 
automobile in a proper manner until and 
after the arrival at the inn.” Judgment for 
plaintiff affirmed.—Fay v. Thresher, appellant. 
Ohio Court of Appeals, Third Appellate Judi- 
cial District, Hardin County. January 24, 
1946. 24 CCH Avutomosite Cases 544. 

Rex W. Hanna, R. W. Roof, Kenton, Ohio, for 
plaintiff. 

Carl W. Lortz, Columbus, Ohio, for defendant. 


“FAMILY PURPOSE” DOCTRINE 
EXPLAINED 


(GEORGIA) 
e Agency of wife 
Car used once by wife 
Husband leaves key in drawer 


It was sought to hold the defendant Durden 
liable for the damage caused by his wife in 
driving his car. The evidence showed that 
Durden owned the automobile; that on the 
day of the injuries he was out of Atlanta, 
where he lived; that he left the key to his 
automobile in his desk drawer; that Mrs, 
Durden drove the car to town that day to 
go shopping; that she had never used the 
car before that day and had not used it 
since. Mrs. Durden testified: “As to whether 
or not my husband trusted me to drive the 
car, I don’t know, but I had never driven 
this car before, because this car was for his 
use and he used it in his business. I hadn't 
used it for shopping until this day. After 
the accident happened, I didn’t use the car 
any more. To my knowledge that car had 
never been used for family purposes. We 
had only been married a little over two 
months, Mr. Durden has never told me I 
couldn’t use the car. I never did ask him.” 


In reversing a judgment against Durden the 
Court of Appeals said: “There is no pre- 
sumption of law that a man with a family 
furnishes an automobile to his family for 
pleasure and convenience merely because he 
owns one. Otherwise the family purpose 
doctrine would have had a different evolu- 
tion. The doctrine as applied in Georgia is 
that where one furnishes an automobile to 
members of his family for pleasure or con- 
venience, etc., he is liable for injuries in- 
flicted by the machine while it is being 
negligently operated by a member of the fam- 
ily for a purpose for which it was furnished; 
on the theory that the furnishing and using 
of the car for such purposes is the business 
of the husband and the one operating it is 
the agent or servant of the owner in the 
course of his business ... The use of the car 
one time and the husband’s leaving the 
key at home is insufficient to establish the 
fact that the car was a family-purpose car. 
When it is first established, at least prima 
facie, that a car is a family-purpose car, 
then the agency of the family member driv- 
ing it is prima facie established, but the 
major premise may not be shown by assum- 
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ing that proof of ownership plus a family 
member’s driving is family purpose. The 
main fact of family purpose was not proved 
in this case and the inference of the agency 
of the wife was unauthorized.” Judgment 
reversed.—Durden et al. v. Maddox. Georgia 
Court of Appeals. January 31, 1946. 24 
CCH AuTomosILe Cases 554. 

0. C. Hancock, Clifford R. Wheeless, Atlanta, 
Ga., for plaintiff. 

Francis G, Jones, Jr., 
fendant. 


Atlanta, Ga., for de- 


INSTALLATION WORK NOT 
ALWAYS “DOING BUSINESS” 


(SOUTH CAROLINA) 
@ Jurisdiction 
Foreign corporation 
Service of summons 


Where a contract is made in the home state 
of a corporation, and the completion of it 
involves the installation of equipment in an- 
other state, that of the purchaser, does the 
doing of the installation work by the vendor 
constitute the “doing of business” so as to 
subject the vendor corporation to service of 
summons in the state where the installation 
work is being done? Here, the Bahnson 
company, with its principal and only place 
of business in North Carolina through one 
of its salesmen within the state, took an 
order for the purchase and installation of 
industrial air conditioning in the plant of a 
South Carolina company. The equipment 
ordered was shipped to the plant of the 
South Carolina company, and men were sent 
from North to South Carolina to install the 
equipment, These men, employed by the 
North Carolina concern, owned and drove 
their own automobile. While they were still 
in South Carolina in connection with the 
work of installation, but after their working 
hours for the particular day were over, they 
were involved in an automobile collision 
with the truck belonging to the plaintiff 
company, Deaton Truck Lines. Suit was 
begun against the men individually, and 
against their employer, the Bahnson com- 
pany. Service on the latter was attempted 
by serving the Secretary of State, since no 
designation of a registered agent for service 
had been made. The defendant Bahnson 
company moved to vacate the service of 
summons as to it, on the ground that it 


was not “doing business” in the state. The 
work of installation, it said, was essential to 
complete delivery in interstate commerce. 
On appeal the South Carolina Supreme Court 
considered the cases decided by the United 
States Supreme Court in which a distinction 
is made between the local work that is es- 
sential to a complete delivery in interstate 
commerce, because of the peculiar nature of 
the subject matter of the contract; and those 
in which the local work done is inherently 
and intrinsically intrastate. In affirming the 
order quashing service the Court said: “While 
the determination of the question involved 
is a difficult one on account of the meager 
information before us, we think there is 
some evidence to sustain the conclusion that 
the installation was relevant and appropri- 
ate, and an essential requisite, to the sale of 
the air conditioning equipment and that its 
intrinsic value largely depended upon its be- 
ing united and made operative as a whole.” 
Therefore the case of York Mfg. Co. v. 
Colley 247 U. S. 21 is controlling. Judgment 
affirmed.—Deaton Truck Lines, Inc., appel- 
lant v. The Bahnson Company, et al. South 
Carolina Supreme Court. Filed December 
27, 1945. 24 CCH Automosite Cases 573. 
Carlisle, Brown & Carlisle, Venable Vermont, 
Spartanburg, S. C., for appellant. 


Osborne, Butler & Moor, Spartanburg, S. C., for 
respondent. 


“OTHER INSURANCE” AND 
“EXCESS INSURANCE” CLAUSES 


(PENNSYLVANIA) 
© Garnishment proceedings 
Owner’s insurer v. driver’s insurer 
Excess insurance clause 


Both the owner’s liability policy, and the 
separate policy of the driver contained 
“other insurance” clauses; and in that way 
they check-mated each other, But the pol- 
icy of the “All-State” contained an “excess 
insurance” clause, while the policy of the 
“Threshermen’s Mutual” did not. And so, 
as the Court threshed it out, the “Thresher- 
men” were mulcted for the full amount of 
the judgment for personal injury rendered 
against the driver. To start at the begin- 
ning—Speier and his wife, the owner of the 
automobile, were on their way to California 
to a convention, with Ayling and his wife. 
Speier and Ayling took turns driving. While 
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Ayling was driving the automobile was in- 
volved in collision, and Mrs. Speier received 
personal injuries. She and her husband 
sued Ayling for these injuries, and the hus- 
band included in his suit the item for prop- 
erty damage to his car. “Leon Speier and 
his wife had final judgments on verdicts 
against Ayling: For the wife for personal 
injuries $600; for the husband for her ex- 
penses $150 and for the loss of her compan- 
ionship (services) $150; and for Leon Speier 
$700 for damage to his automobile,—a total 
of $1600. The jury’s verdict established that 
the negligence of Ayling was the proximate 
cause of the injury and damages. Ayling at 
the time was driving Speier’s automobile 
and Speier was seated by his side...” Two 
policies of insurance were involved. Ayling 
was insured by “All-State.” Its policy cov- 
ered him while driving any automobile. 
Speier was insured by “Threshermen’s”, and 
its policy provided that the coverage of the 
policy “is made available” to the insured’s 
permissive driver (Ayling). The plaintiffs 
in the suits’against Ayling, upon obtaining 
judgments mentioned above, issued attach- 
ment executions against both insurers. The 
attachment issues were tried without a jury 
and the court entered judgment in the full 
amounts against both carriers, retaining con- 
trol of any execution. Each insurance car- 
rier appealed, 


It was held, first, that neither carrier was 
liable for the property damage item in the 
judgments. The “All-State” policy excluded 
liability for property damage where the car 
damaged was “in charge of” thé insured, 
Ayling. And “Threshermen’s” was not lia- 
ble for the property damage judgment, be- 
cause the plaintiff in that judgment was the 
named insured in its policy, namely, Leon 
Speier. 


Which of the insurers must satisfy the per- 
sonal injury judgments? “Each of the poli- 
cies, standing alone, covers each of the items 
aggregating $900, and the remaining ques- 
tion is what effect the ‘other insurance’ 


clauses have. Each policy provides ‘If the 
insured has other insurance against a loss 
covered by this policy, the company shall 
not be liable . . . for a greater proportion 
. . . than the applicable limit of liability 
[expressed] stated . . . bears to the total 
applicable limit of liability of all valid and 
collectable insurance against such loss.’ The 
applicable limit of liability is the same in 


each. If this were all, each insurer would 
be liable for half the loss.” But the All- 
State policy provides: “that the insurance 
under paragraph IV (use by Ayling of an- 
other’s car) shall be excess insurance over 
any other valid and collectible insurance 
available to the insured.” Under such a 
clause the policy did not come into opera- 
tion until after such other insurance was 
exhausted, The scope of the one policy was 
only as to the excess. The scope of the 
other was for the full liability pro rated with 
other Collectible insurance. Therefore judg- 
ment was reversed as to the All-State, and 
entered in its favor. As to the “Thresher- 
men’s”, the judgment was sustained as to 
all items of the judgment but that represent- 
ing property damage.—Speier et ux. v. Ayl- 
ing, Defendant, Pennsylvania Threshermen 
and Farmers’ Mutual Casualty Insurance 
Company et al., garnishees, appellants. Penn- 
sylvania Superior Court. Filed January 18, 
1946, 24 CCH AvuTomosite Cases 413. 


Gerald A. Gleeson, 605 E. Allegheny Ave., Phila- 
delphia 34, Pa., for plaintiffs, appellees. 


George L. Cogan, Samuel S. Herman, 1420 Wal- 
nut St., George H. Detweiler, 2518 Lewis Tower, 
Philadelphia 2, Pa., for garnishees, appellants. 


SERVICE OF SUMMONS ON 
FOREIGN REPRESENTATIVE OF 
NON-RESIDENT MOTORIST 


(PENNSYLVANIA) 


© Death of non-resident motorist 
Action against foreign representative 
Service of process under motor vehi- 
cle act 

An important limitation upon service of 
summons upon non-residents for actions 
arising out of the operation of an automo- 
bile within the state of suit was laid down 
by the Court here. The Sheperdsons, hus- 
band and ‘wife, residents of Vermont, while 
motoring in the State of Pennsylvania, were 
involved in a collision with a tractor-trailer, 
in which accident they lost their lives, and 
demolished the tractor-trailer. Since they 
were residents of Vermont, a personal rep- 
resentative for their estates, Mr. Arnold, was 
appointed in the State of Vermont. The 
owner of the demolished tractor-trailer was 
a resident of the State of Pennsylvania, and 
filed suit there, in the U. S. District Court 
against Arnold as representative of the de- 
ceased Sheperdsons, to recover for the dam- 
age to his outfit resulting from the alleged 
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negligence of the Sheperdsons. The plain- 
tiffs attempted service of the summons and 
complaint upon Arnold as the duly appointed 
representative of the two estates. by having 
the Marshal send two copies of the sum- 
mons and complaint to the Secretary of the 
Commonwealth in Harrisburg, Pennsyl- 
vania. This attempted service was under 
the provisions of the Pennsylvania Motor 
Vehicle Act, The defendants filed a motion 
to dismiss the complaint on the grounds 
that (1) the foreign representative of the 
estate of a non-resident is not subject to 
suit in his representative capacity in Penn- 
sylvania, and (2) the representative of the 
estate of the deceased non-resident motorist 
is not amenable to service under the Penn- 
sylvania Motor Vehicle Act. 


As to point (1) the Court said that, though 
the general rule was that “No action can be 
maintained against any administrator out- 
side the state of his appointment upon a 
claim against the estate of the decedent” 
nevertheless, “In Pennsylvania, however, a 
foreign representative of a non-resident de- 
fendant can be sued in that Commonwealth 
if the foreign representative is personally 
served within the Commonwealth...” The 
Court went on to the second point: “As to 
the defendants’ second contention: the pre- 
cise question has not been ruled upon by the 
Pennsylvania Appellate Courts but two 
Lower Courts in that Commonwealth have 
ruled specifically on the point ... In both 
the Arlotta and Minehart cases the Courts 
held that the agency created by the Motor 
Vehicle Act terminated with the death of 
the non-resident driver . . . It would seem 
to us that if the legislature had intended 
that service could be made in similar cases 
upon a legal representative of a deceased 
person, it would have so provided in the 
statute.’ . . . It is clear that where a non- 
resident dies before suit is brought, service 
of process cannot be made upon his non- 
resident executor under the Pennsylvania 
Motor Vehicle Act of 1929... For the 
reasons stated, the Defendants’ motion to 
dismiss is granted.”—Buttson et al, v. Arn- 
old, Admr., et al. United States District 
Court, Eastern District of Pennsylvania. 


October 8, 1945. 24 CCH Automosite Cases 
508. 


Morris W. Kolander, James Francis Ryan, Phil- 
adelphia, Pa., for plaintiffs, 

Joseph W. Henderson, Rawle & Henderson, 
Philadelphia, Pa., for defendants. ' 


SHERIFF'S LIABILITY ON 
OFFICIAL BOND 


(ALABAMA) 


@ Duty of sheriff 
Rear-end collision 
Injury to traveler on highway 


“To ferret out crime” is the duty of the 
sheriff and his deputies, under the Alabama 
statute. The bond which the deputy gives 
provides that it is: “For the use and benefit 
of every person who is injured, as well by 
any wrongful act committed under color of 
his office as by failure to perform or the 
improper or neglectful performance of those 
duties imposed by law.” On the occasion in 
question, “appellant Jones was not on duty 
as deputy sheriff at the courthouse but was 
at home when he received word that some- 
one might give him some information in ref- 
erence to acrime. He responded to the call 
and went to interview the person and secure 
the information with respect to the com- 
mission of a crime. As he was proceeding, 
rapidly driving an automobile belonging to 
the county, he caused it to run into the rear 
of a car stopped on the highway, ahead of 
him, pointing in the same direction, and 
caused plaintiff’s injuries.” There was a 
judgment for the plaintiff in his suit brought 
against the deputy and the surety on the 
official bond. Both defendants appealed, 
contending that while the defendant was ad- 
mittedly negligent, liability for the negligent 
act was not covered by the terms of the 
bond. 


“Appellant’s argument is that the act here 
in question was not done by reason of any 
official service being rendered. In doing the 
wrongful act it is contended he merely used 
the highway as an individual, not an officer. 
In striking plaintiff with the car, it is con- 
tended, he was not doing an act under color 
of office or in discharge of his duties as an 
officer... But it was his duty imposed by, 
law to ferret out crime in his county... 
When he was seeking information or un- 
dertook to do so, he was engaged in a duty 
imposed by law... If he is using a car 
furnished by the county for the purpose of 
going to the place where he has reason to 
believe information as to a crime is avail- 
able, and he is proceeding there to acquire 
that information, he is ‘ferreting out (a) 
crime’ in doing’so. The car he was driving 
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was the instrumentality provided for the 
purpose of discharging his duty to acquire 
that information. In using it for that pur- 
pose he was performing a duty imposed by 
law. If he discharged his legal duty in such 
negligent manner as to cause injury to an- 
other, it is an official wrong, for which his 
bond is liable.” Judgment for plaintiff af- 
firmed.—Jones et al. v. Buckelew. Alabama 
Supreme Court. January 31, 1946. 24 CCH 
AUTOMOBILE CAsEs 539. 


SKIDDING IS NOT NEGLIGENCE 
PER SE 


(KENTUCKY) 
© Skidding on ice 
Collision of busses 
Right turn at intersection 


While riding on the Ohio Valley bus, the 
plaintiff was injured when a Greyhound bus, 
turning the corner, skidded on the ice and 
struck the Valley bus, and thus caused in- 
juries to the plaintiff. A verdict was entered 
for plaintiff, and the defendant Greyhound 
appealed. “It is not disputed that the street 
was slippery on account of ice and not a 
witness testified as to any negligent han- 
dling of the Greyhound at the place of the 
accident. On the contrary, all witnesses who 
testified as to how the bus was being oper- 
ated at this point, stated the speed was 
either ‘slow’, ‘very slow’, or that it was go- 
ing at a speed of 5 or 10 miles an hour... 
The evidence is uncontradicted that there 
was no negligence on the part of the driver 
of the Greyhound and that the sole cause of 
its skidding into the Valley bus was the icy 
condition of the street.” 


“It is the settled rule in this jurisdiction 
that the operator of a motor vehicle is not 
liable for injuries resulting from the skid- 
ding of same on an icy street in the absence 
of evidence that the skidding resulted from 
his negligence ... Indeed, this seems to 
be the general rule .. . While the driver 
must take into consideration the slippery 
condition of the highway, yet if the evi- 
dence shows that the accident resulted from 
a condition of the road and not from any 
negligence of the driver, no liability results, 
since it is common knowledge that an auto- 
mobile may skid on a slippery highway 
without any negligence on the part of the 
operator ... Appellee admits the rule to 


be that the skidding of an automobile on 
a slippery street or highway is not negli- 
gence per se, but insists that it is for the 
jury to draw inferences from the skidding 
and to say whether or not it was superin- 
duced or accelerated by the driver.... But 
in the instant case all the witnesses who 
saw the accident and noticed the speed of 
the Greyhound and the manner in which it 
was being operated immediately preceding 
the accident testified to facts which conclu- 
sively show its driver was guilty of no neg- 
ligence and that the sole cause of the accident 
was due to the slippery condition of the 
street, Therefore, there were no inferences 
the jury could draw from the skidding, that 
the driver was negligently operating the 
vehicle.” Judgment reversed.—Atlantic Grey- 
hound Corporation, appellant v. Franklin. 
Kentucky Court of Appeals. January 25, 
1946. 24 CCH Avuromosme Cases 517. 

Clyde R. Levi, John T. Diederich, Ashland, Ky., 


William Blanton, Paris, Ky., Keenon & Odear, 
Lexington, Ky., for appellant. 


John McKenzie, Arthur T. Bryson, Ashland, 
Ky., for appellee. 


TOO MANY INSURANCE COMPANIES 


(OHIO) 
@ Non-ownership liability insurance 


Automobile insurer v. non-ownership 
insurer 
Definition of “insured” 


Even insurance companies carry insurance. 
Here the United Insurance Company em- 
ployed one French as its agent. In his 
work, French used an automobile, one that 
he owned himself. While using it, in the 
course of his work, he injured Mrs. Hos- 
kins. She and her husband sued “United” 
and French to recover for her injuries; but 
in the course of the proceedings, the suits 
against French personally were dropped, 
and the actions proceeded against “United”, 
the employer. There were two policies of 
insurance that might possibly afford cover- 
age. French had been covered at the time 
of the accident by a policy issued by the 
Metropolitan Casualty Insurance Company. 
It was an automobile liability policy in 
which French was the named insured. How- 
ever the policy’s definition of “insured” pro- 
vided that the term included “not only the 
named insured but also any person while 
using the automobile and any person or 
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organization legally responsible for the use 
thereof, provided the declared and actual 
use of the automobile is ‘pleasure and busi- 
ness’ or ‘commercial’. . .” The other pol- 
icy involved was one issued by Standard 
Surety & Casualty Company. It was a so- 
called “non-ownership” liability policy. It 
insured the named insured, “United”, i.e., 
French’s employer, against any loss by rea- 
son of the operation of an automobile of 
which “United” was not the owner but for 
the operation of which it might be respon- 
sible. This policy provided that the insur- 
ance provided by it “shall be excess 
insurance over any other valid and collectible 
insurance available.” It further provided 
for subrogation: “In the event of any pay- 
ment under the policy, the company shall 
be subrogated to all the insured’s rights of 
recovery.” When the Hoskins suits were 
filed, the “United” made prompt demand on 
“Metropolitan”, French’s automobile liabil- 
ity insurer, to furnish a defense of the suits, 
but “Metropolitan” refused to do so. There- 
upon, “Standard” undertook the defense of 
the suits, and in conducting the defense ex- 
pended the sum of $353.94. It brought the 
present suit to recover this sum from “Met- 
ropolitan”, alleging that the latter should 
have defended the Hoskins suits, under its 
policy. 

As a basis for the plaintiff’s right to recover 
“it must be remembered that in the cases of 
Mary F. Hoskins and her husband against 
French and the United Insurance Company, 
if there was any liability at all, French was 
primarily liable and the insurance company 
{i.e. “United” ], because of the doctrine of 
respondeat superior, was secondarily liable, 
so that if the United Insurance Company 
was compelled to pay damages it could in 
turn recover such loss from French. .. . 
‘A person who, without fault, has become 
subject to tort liability for the unauthorized 
act and wrongful conduct of another, is en- 
titled to indemnity from the other for ex- 
penditures properly made in the discharge 
of such liability.’ . . . The plaintiff under 
the provisions of its ‘non-ownership’ liabil- 
ity policy above quoted, stands in the posi- 
tion of United Insurance Company, the 
employer of French, in seeking to recover 


“Axis” to “Accident” 
“It is unthinkable that the nation will lose the war against accidents after winning 
the war against the Axis. This must not, shall not, happen.”—President Truman. 


expenses incurred in defending the United 
Insurance Company against claims alleged 
to have resulted from the negligence of 
French.” 


The plaintiff demurred to the petition of 
plaintiff, claiming that because it did not 
allege in the petition that The United Insur- 
ance Company was in fact legally responsi- 
ble for the use of the automobile by French 
and did not set forth that the declared use 
of the automobile was “pleasure and busi- 
ness” or “commercial”, it did not state a 
cause of action. The trial court overruled 
the demurrer, and entered judgment for the 
plaintiff. Defendant appealed. In affirming 
the judgment the Ohio Court of Appeals 
said: “The contract of defendant by the 
policy it issued to French, bound it to de- 
fend any claim made against French, no 
matter how groundless, in which damages 
were claimed to have been sustained as a 
proximate result of his negligence in the 
operation of his automobile.” And by the 
language of the policy, its coverage was 
extended to “United”. “The allegations of 
plaintiff's petition are that the petitions of 
Mary F. Hoskins and her husband allege that 
she was injured because of the negligence 
of\French while operating his motor vehicle 
covered by defendant’s insurance policy is- 
sued to French and that the accident hap- 
pened while he was acting for the United 
Insurance Company as its agent, in the fur- 
therance of its business. These allegations 
bring the action clearly within the terms of 
the policy and even though such claims were 
without substance, the defendant was thereby 
bound to carry on the defense of the United 
Insurance Company. Failure to do so con- 
stituted a breach of its contractual duty to 
defend The United Insurance Company which 
under the facts pleaded was entitled to the 
benefit of the policy provisions.” Judgment 
for plaintiff affirmed.—Standard Surety & 
Casualty Company of New York, v. Metro- 
politan Casualty Co. of New York, appel- 
lant, Ohio Court of Appeals, County of 
Cuyahoga, Eighth District. December 17, 
1945. 24 CCH Avutomosite Cases 588. 


George M. Greetham, for plaintiff, appellee. 
William E. Pfau, for defendant, appellant. 
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Page 
Co-insurance Clause Eliminated From 
Fire Policy (S.C.).... 170 


Federal Appellate Court’s Right to 
Review Verdict of Jury (Tex.)... 171 


Page 
Insured’s Refusal to Subscribe Pre- 
liminary Examination Under Oath 
(Ga.) 
Wife Is “Sole and Unconditional 
Owner” Though Husband Con- 
Srapis to Sel (HO) i... oc. con cn 172 


STILL ALLL LLL LLL LLL MOM UMU ULL 


DON’T WANT NO 
CO-INSURANCE CLAUSE! 


(SOUTH CAROLINA) 


© Reformation of fire insurance policy 
Imputed knowledge 
Co-insurance clause eliminated 


The plaintiff-insured was allergic to co-in- 
surance clauses. In 1937 the insured was 
approached by an insurance agent Perry 
Moses, Jr., seeking to write the insurance 
on plaintiff’s warehouse and contents, con- 
sisting of gas and oil. The plaintiff informed 
the agent that he absolutely refused to have 
any fire insurance policy which contained a 
co-insurance clause. The agent agreed 
[says the plaintiff] and guaranteed that no 
co-insurance clause would ever be inserted 
in any policies that his company or com- 
panies would ever write on properties owned 
or controlled by the plaintiff. The policies 
which were written by this agent for the 
years between 1937 and 1941 did not con- 
tain a co-insurance clause. From 1940 the 
policies were written by the defendant com- 
pany, and Perry Moses, Jr. was the general 
agent for this company. Before the 1942 
policy was written, Moses, Jr. wrote plain- 
tiff informing him that the rates would be 
increased and that the company had agreed 
to follow the rates of the South-Eastern 
Underwriters Association. This informa- 


tion, the insurer contended, was sufficient 
notice that a co-insurance clause would be 
included in the new policy; that this refer- 
ence to rates should have brought to the 
mind of the plaintiff, Mr. Cushman, the 
memory of the conversation he had had in 
1937 with a Mr. Durban, a local insurance 
agent of the town, to the effect that a policy 
issued under such circumstances would nec- 
essarily include a co-insurance clause. The 
general agent Perry Moses, Jr. definitely 
denied the agreement with the plaintiff to 
the effect that he would not issue any in- 
surance policy covering the property in 
question with any co-insurance clause in- 
cluded therein, The trial court found for 
the plaintiff, reforming the policy to elim- 
inate the co-insurance feature and enforcing 
it as reformed; on appeal this holding was 
affirmed. 


“Perhaps the major issue involved in this 
case has to do with the doctrine of imputed 
knowledge and under what circumstances 
knowledge acquired by an agent prior to 
his agency may be imputed to his principal. 
There is a conflict of authority on the ques- 
tion, but the more logical rule, and that 
which is supported by the great weight of 
recent authority, is that knowledge of an 
agent acquired prior to the existence of the 
agency may be chargeable to the principal 
if it is clearly shown that the agent, while 
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acting for the principal in a transaction to 
which the information is material, has the 
information present in his mind, or where 
it was acquired so recently or under such 
circumstances, that it will be presumed to 
have been in his mind and memory at the 
time of the transaction in question; provided 
the information was not obtained under 
such circumstances as to make it the legal 
duty of the agent not to divulge it to the 
principal . . It seems clear that the 
knowledge which Mr. Moses had must be 
held to be imputed to his principal, the 
defendant in this case. According to the 
verdict of the jury, Mr. Moses had full 
knowledge of Mr. Cushman’s objection to 
co-insurance, and this objection was present 
in his mind and memory when he issued 
the policies of 1942 and 1943.” Judgment 
afirmed.—Aiken Petroleum Company v. 
National Petroleum Underwriters of West- 
ern Millers Mutual Fire Insurance Company 
of Kansas City, Mo., appellant. South Caro- 
lina Supreme Court. Filed December 13, 
1945. 6 CCH Frere ANnp Casuatty CASEs 9, 


Williams & Busbee, Aiken, S. C., for appellant. 


Hendersons & Salley, Aiken, S. C., for re- 
spondents. 


FEDERAL APPELLATE COURT’S RIGHT 
TO REVIEW VERDICT OF JURY 


(TEXAS) 
© Federal constitutional provision 
Court’s right to review verdict 
Motion to rehear 


“No fact tried by a jury shall be otherwise 
te-examined in any court of the United 
States than according to the rules of the 
common law.” Thus speaks the Consti- 
tution of the United States. The motion 
for rehearing, following the affirmance by 
CCA-5 of the judgment for the insured, 
entered on the verdict of a jury under 
highly conflicting and divergent versions 
of the value of the destroyed gasoline 
refinery plant, said that the Circuit Court 
of Appeals in its original opinion [6 CCH 
Fire AND Casuatty Cases] had erred in 
Saying: “In the federal system appellate 
courts do not normally review the verdict of 
the jury, but only the acts of the judge. 
The trial judge alone has the right and duty 
to set the verdict aside if dissatisfied with 
it.” The movant urged the Court that it 


was its duty to scrutinize more closely the 
evidence and reconsider the suggestions 
made in the original opinion as to how the 
jury might reasonably have reached the 
amount of its verdict. Said the Court, in 
denying the motion for a rehearing: “Be- 
cause counsel so frequently call on us to 
review the sufficiency of the evidence to sup- 
port a verdict in a civil suit without having, 
by a proper motion or request to charge, 
caused the judge to rule upon it, and espe- 
cially, as here, to declare a verdict excessive, 
we will call attention to the limitation im- 
posed on federal courts in such suits by 
the Seventh Amendment of the federal Con- 
stitution. After preserving the right of trial 
by jury in suits at common law where the 
value in controversy exceeds twenty dollars, 
it adds: ‘And no fact tried by a jury shall 
be otherwise re-examined in any court of 
the United States than according to the 
rules of the common law.’ This has always 
been held to prevent a federal appellate 
court doing what we are here urged to do 
We have no function to re-examine 
the facts found by the jury in this case, and 
would have better observed our limitations 
by saying nothing about them in our opin- 
ion in this case.” Motion denied.—Home 
Insurance Company of New York, appel- 
lant v. The Tydal Company et al. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. January 23, 1946. 6 CCH Fire Anp 
CaSUALTy CAsEs 8. 
Austin Y. Bryan, Jr., Houston, Tex., for ap- 
pellant. 
O. R. Tipps, Wichita Falls, Tex., for appellees. 


INSURED’S REFUSAL TO SUBSCRIBE 
PRELIMINARY EXAMINATION 
UNDER OATH 


(GEORGIA) 


e Fire insurance 
Vexatious delay 
Good faith of insurer 


Besides a verdict in the amount of $3,000, 
$750 damages for vexatious delay, and $750 
penalty as attorney’s fee were awarded the 
plaintiff by the jury. The insurer had con- 
tended that the insured had failed to comply 
with its demand as to preliminary examina- 
tion under oath and the subscribing of the 
same as provided by the terms of the policy. 
Though the reviewing court approved the 
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jury’s verdict assessing the fire loss, it re- 
versed as to the item of penalty and attor- 
ney’s fee. There was no vexatious delay. 
“Bad faith in refusing to pay the claim 
within 60 days after demand is a fact to be 
proved in order to recover this penalty and 
attorneys’ fees . . . Refusal of an insurance 
company ‘in bad faith’ to pay means in 
Georgia a frivolous and unfounded denial 
of liability. If there is a reasonable ground 
for contesting the claim, there is no bad 
faith. Though ordinarily these are questions 
for the jury, if there is no evidence of such 
frivolous or unfounded refusal to pay, or if 
the question of liability is a close one, the 
court for the furtherance of justice should 
see to it that a verdict which illegally carries 
a penalty for bad faith is not allowed to 
stand.” Judgment for the plaintiff affirmed, 
with directions that the $750 damages and 
$750 attorney’s fees be written off of the 
verdict.—Pearl Assurance Co., Ltd. v. Nich- 
ols. Georgia Court of Appeals. January 31, 
1946. 6 CCH Fire Anp CASUALTY CAsEs 16. 
Smith, Partridge, Field & Doremus, Atlanta, 
Ga., for plaintiff. 


George Westmoreland, John L. Westmoreland, 
Atlanta, Ga., for defendant. 


WIFE IS “SOLE AND UNCONDITIONAL 
OWNER” THOUGH HUSBAND 
CONTRACTS TO SELL 


(MISSOURI) 


e Fire insurance 
Sole and unconditional ownership 
Husband’s contract to sell 


“Mrs. Eva F. Hunt, 
3564 Penn 
Kansas City, Mo. 


“Dear Madam: 


“We respectfully deny any and all liability 
under such policy on account of the above 
described fire. Such policy was void at the 
time of the fire because of a certain agree- 
ment, dated August 19, 1940, by and be- 
tween you and one Jesse L. Walker for the 
sale of the property to the said Jesse L. 
Walker. As a result you were not the un- 
conditional and sole owner of the property 
at the time of the fire and there was no 
insurable interest in you at the time of the 
fire with respect to the property described in 
such policy. 


“Accordingly, we hereby and herewith ten- 
der to you the entire premium upon such 
policy together with interest thereon at the 
rate of 6% per annum from the date of 
the issuance of the policy, our check in the 
amount of $7.53 covering such premiums 
and interest being enclosed herewith. Ii 
there is any objection to the tender being 
made for check please advise us and we 
shall make a tender with cash. Other rea- 
sons for denying liability may develop as 
our investigation progresses.” 


The above letter was written to the plaintiff- 
insured by the defendant-insurer denying 
liability under the policy of fire insurance. 
The plaintiff, however, claimed that she had 
not sold the property or entered into any 
agreement to sell. What had happened was 
that her husband, apparently with her con- 
sent, had entered into negotiations with the 
local real estate agent for the sale of the 
property, and had gone so far as to signa 
contract for the sale of the property, and 
had received a deposit; however, the “pur- 
chaser” had not yet moved in. The real 
estate agent was under the impression that 
Mr. Hunt was the owner of the property, 
and he had had all his dealings with 
Mr. Hunt. He had no dealings or authority 
of any kind from the plaintiff Mrs. Hunt. 
She never gave authority in writing to her 
husband, although she apparently had knowl- 
edge of his dealings with the property. The 
“contract of sale” was never completed be- 
cause of the fire that occurred. When the 
insurer learned of the dealings with the 
property it denied liability, and instituted a 
declaratory judgment proceedings to have 
the policy declared void. This last action 
was stayed partly for the reason that, in the 
court’s opinion, it was not begun in good 
faith. In the present action the plaintiff 
sought to recover for the amount of the fire 
loss and a penalty for vexatious delay and 
attorneys’ fees. The jury found for the plain- 
tiff on all issues, but the trial judge allowed 
a motion for a new trial as to the issue of 
vexatious delay; then, without allowing the 
parties to go through a new trial, the Court 
entered judgment for the plaintiff for the 
amount found to be the loss under the policy. 


Said the reviewing court: “Defendant here 
presents its chief argument to sustain the 
defense of forfeiture of the policy as pleaded 
in its answer. The point and the argument 
rest upon the assumption that the evidence 
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shows plaintiff had contracted to sell and 
sold her property during the pendency of 
the policy and thereby occurred a change in 
the interest, title and possession of the prop- 
erty in violation of the terms of the policy. 
To sustain this contention, defendant places 
chief reliance upon the alleged contract of 
sale which was introduced in evidence, and 
the testimony of plaintiff tending to show 
that she and her husband agreed they would 
sell the property on stated terms; that she 
was aware her husband was in communica- 
tion with the real estate agent and approved 
his action. Even so, there is no evidence 
whatever that the plaintiff ever signed any 
written agreement to sell her property as 
alleged in the answer or that she ever au- 
thorized her husband, the real estate agent, 
or any one else, in writing, to make a con- 
tract of sale for her. The only evidence on 
the subject is her positive statement that she 
did not authorize any one, in writing, to sell 
the property in question, and that it was 
never sold.” 


“Sec. 3354, R. S. Mo. 1939, provides in part 
that 


‘no action shall be brought * * * upon any 
contract for the sale of lands * * * unless the 
agreement upon which the action shall be 
brought, or some memorandum or note 
thereof, shall be in writing and signed by the 
party to be charged therewith, or some 
other person by him thereto lawfully author- 
ized, and no contract for the sale of lands 
made by an agent shall be binding upon the 
principal, unless such agent is authorized in 
writing to make said contract.’ 


“Under the above provision and the evidence 
in this case, we think it obvious that there 
was never any valid and enforceable con- 
tract binding upon the plaintiff for the sale 
of the property. Notwithstanding the fact 
that she was willing to sell the property and 
that she knew her husband was writing to 
the real estate agent informing him that the 
terms of purchase offered were acceptable, 
nevertheless the real estate agent had no 
adequate authority to sell plaintiff’s property 
under the terms of the foregoing statute and 
his contract could not be enforced against 
plaintiff, and it would be wholly inadequate 
to enable the proposed purchaser to en- 
force the provisions of the contract.” 


The Court further held that the matter of 
vexatious delay by the insurer was properly 
submitted to the jury, and that the trial 
court had no right to disregard the verdict 
of the jury on this part of the case. There- 
fore the judgment was reversed, and the 
cause remanded with directions to enter 
judgment on the verdict of the jury for the 
amount of the loss under the policy as well 
as the penalty for vexatious delay—Hunt, 
appellant, v. United States Fire Insurance 
Company of New York, appellant, respon- 
dent. Kansas City Court of Appeals, Mis- 
souri. February 11, 1946. 6 CCH Fire AnD 
CASUALTY Cases 18. 

Al Lebrecht, John W. Hudson, Kansas City, 
Mo., Stephen J. Millett, Kingston, Mo., Hogsett, 


Trippe, Depping & Houts, Kansas City, Mo., for 
United States Fire Insurance Company. 


J. M. Loomis, Kansas City, Mo., O. J. Adams, 
Kingston, Mo., for Eva Hunt. 


ILJ 


No Discrimination in Nebraska 


The Nebraska state insurance department has issued a ruling that an insurance 
company operating in the state cannot refuse to issue a liability and property 
damage automobile policy because the applicant is a negro. The department’s 
ruling states in part: “The financial responsibility act requires of citizens in this 
state an ability to pay for property damage and bodily injuries in event of an 
accident. Underwriting practices which arbitrarily distinguish risks on grounds 
of race deny to some citizens the ability to comply with terms of the act. There- 
fore it is ordered that no insurance company operative in this state shall exclude 
any citizen from types of coverages required by the financial responsibility law 
for the sole reason of an applicant’s race or color.” 
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“INJURIES INTENTIONALLY IN- 
FLICTED” PLUS “VIOLATION OF LAW” 


(NEW HAMPSHIRE) 
® Double indemnity 
Exclusion clauses 
Assault by insured 


“With his dukes up” (said the witness) the 
insured advanced toward his subordinate 
Palmer, a truck-driver, who thereupon struck 
Newell, the insured, in the jaw, felling him 
to the floor. Newell sustained a broken 
skull as the result of the fall, and he died. 
Palmer was a truck driver; Newell was 
his foreman. The two men had. never got 
along well together. Palmer, at Newell’s 
direction, was reluctantly loading building 
supplies on a truck, and Newell was literally 
prodding him. As Palmer carried a piece 
of pipe down a stairway, Newell followed, 
physically pushing him. Palmer expostulated. 
Reaching the foot of the stairs, Newell told 
Palmer that he was “through”, to go home. 
Palmer suggested that they go outside and 
“settle it”, where there was more room. 
Replying that he did not have to go outside, 
Newell took off his coat, put up his fists, 
and started for Palmer. Palmer dropped 


the pipe and struck Newell in the jaw with 
either his fist or the heel of his hand. Newell 
fell to the floor and sustained a broken 
skull, from which he died. The beneficiary 
sued to recover double indemnity for the 
death of Newell, and the insurer denied 
liability on the grounds that (1) the in- 
juries were “intentionally inflicted”, and (2) 
that the insured at the time of his death 
was engaged in a violation of law. Both 
were excluded causes under the policy, which 
would bar double indemnity. 


Said the Court: “It is beyond question that 
even though Palmer had a doubtful intention 
to injure Newell seriously, much less to 
kill him, he did inflict on him an intentional 
injury as the result of which he died. Upon 
interpretation of the policy, it did not matter 
if the fatality was not contemplated or if 
the intentionally injurious act by Palmer 
was only indirectly or partially the cause 
of death. Coverage was excepted by the 
terms of the policy. By similar reasoning, 
coverage was excepted because Newell’s death, 
at least indirectly and partially, resulted ‘from 
his being engaged in any violation of the 
law.’ It is clear that he was engaged in an 
assault. There is no evidence that he acted 
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in self-defense, and any other engagement 
in a fight would be a violation of the law, 
however self defense may stand.” Judgment 
for the defendant was affirmed.—Newell v. 
John Hancock Life Insurance Co. New 
Hampshire Supreme Court. February 5, 
1946. 11 CCH Lire Cases 451. 


McLane, Davis & Carleton, for plaintiff. 


Wyman, Starr, Booth, Wadleigh & Langdell, 
for defendant. 


AGENT FAILS TO TURN IN FIRST 
QUARTERLY PREMIUM 


(INDIANA) 


e Insurance company’s liability 
Premium retained by agent 


This is the story of Potts and Lottes. 
Potts, the insurance salesman came into 
the store to price Frigidaires. Lottes, a sales- 
man in the store showed him the Frigidaires, 
but Potts said that the price was too high. 
Lottes then said that he had been thinking 
about taking out some insurance and, if 
Potts would buy the refrigerator, he would 
buy the policy from Potts. Lottes gave the 
insurance man the first quarterly premium 
in the amount of $6.53. Potts took the 
sum of $1 from the amount of money given 
him by Lottes, and sent it in as the premium 
on the policy; however, he did not send 
in the application with the $1 until after 
the death of Lottes. The balance of the 
premium money the agent used for his own 
purpose to make a down-payment on the 
refrigerator purchased. At the time that 
Lottes gave Potts the money as payment 
on the premium of the policy of insurance, 
Potts told Lottes that he would fill out and 
give him a receipt for the money but Lottes 
stated to Potts at that time that he, Lottes, 
was in a hurry and did not have time to 
wait for the receipt. The agent filled out 
the premium receipt for $1 and told Lottes 
“you are insured now.” As before stated, 
Lottes died before the application and pre- 
mium money were sent in to the insurer. 
The company denied liability. The receipt 
filled out by the agent for $1 provided that 
“If said sum is sufficient to pay in full the 
first premium on the policy as applied for, 
the Company will be liable from and after 
such payment to the same extent as if the 
policy, as applied for, had been issued and 
delivered at that time.” Therefore, if Lottes 


paid the full amount of the quarterly premium, 
the insurer would be liable to the same extent 
as if the policy had been issued. After the 
death of .. , Lottes, Potts stated that Lottes 
had paid the full amount of the first quarter- 
ly premium on the policy but that he, Potts, 
had only turned in to the company the sum 
of $1. 


The insurer contended that the receipt in 
which the agent acknowledged receipt of 
only $1, could not be contradicted by parol 
evidence. Said the Court: “We do not agree 
with appellant life insurance company’s con- 
tention. The language in the receipt showing 
the amount of consideration paid as above 
quoted is in the form of an ordinary receipt 
and is stated by way of recital and is not 
stated contractually. It is settled law in 
this state that where the amount paid is 
stated in the form of an ordinary receipt by 
way of recital and is not stated contractually, 
parol evidence is admissible to show the 
amount which was actually paid and re- 
ceived by the party signing the receipt.” 


“The statement made by appellant ... 
Potts at the time . . . Lottes signed the 
application for insurance and gave Potts 
money in payment of the first premium on 
the policy of insurance applied for, was to 
the effect that ‘you are insured now.’ This 
is evidence tending to prove that the amount 
paid was sufficient to pay in full the first 
quarterly premium on the policy applied 
for as expressly provided by the language 
contained in the receipt and heretofore quoted; 
otherwise there would have been no occa- 
sion for such a statemient to have been 
made ... The insured, Gilbert P. Lottes, 
having paid to appellant insurance com- 
pany’s agent the full amount of the first 
quartely premium on the policy of insur- 
ance applied for, it is immaterial that said 
agent used a part of the amount so paid 
to him for his own private purposes and 
failed to account to the company for the 
full amount which had been received, and 
under such circumstances the company is liable 
in accordance with the terms of the receipt, 
which provided that, where the full amount 
of the first premium has been paid, the 
policy shall be in full force and effect from 
the date of such payment the same as if 
the policy had been actually issued on that 
date.” Judgment against the insurer was 
affrmed.—The Western and Southern Life 
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Insurance Company et al. v. Lottes. Indiana 
Appellate Court. January 14, 1946. 11 CCH 
Lire Cases 399. 

Hatfield, Meyer, Fine & Hatfield, Evansville, 
Ind., for appellants. 


Louis A. Savage, John R. Ax, Jasper, Ind., for 
appellee. 


INSURED UNINTENTIONALLY KILLED 
(TENNESSEE) 


@ Accidental death 
Insured shot by policeman 
Exclusion clause 


“Call the police, call the law, he is going 
to kill me!” cried the mother-in-law as her 
daughter, (the insured’s wife) and the in- 
sured fought. The insured was a Negro 
and was several years younger than his wife 
who was jealous of him. He went home 
rather late on the night of June 16th, 1944. 
Apparently the late hour of his arrival re- 
newed her jealousy and they got into what 
she called an “argument” but which in fact 
was a fight. He struck her, and she struck 
back. Her mother ran out of the house 
screaming for help. The fight ended and the 
wife went out to quiet her mother. 


John C. Padgett, a police officer, lived nearby. 
His family heard the racket and told him 
of it. At his direction his wife telephoned 
for the squad car. It didn’t arrive promptly 
and Padgett went down to investigate. He 
wore house slippers and a pair of khaki 
trousers. He had no shirt or badge, but 
took with him a flashlight and pistol. When 
he got on the premises of the insured he 
was going down grade. He passed the in- 
sured who was going in the direction from 
whence he had come. Neither recognized 
the other. The officer said “Boy, what is this 
noise down here?”, to which the insured re- 
plied “Get out of my face”. The officer then 
said, “Come back, boy, I want to talk with 
you.” The insured then walked toward 
Padgett who fired his pistol into the ground. 
The insured was some 15 feet away and on 
higher ground. The blaze of the pistol was 
not directed toward the insured but to the 
side and downward. There is evidence from 
which the jury could infer that the bullet 
struck a brick and was deflected from its 
course, It hit the insured who was taken 
to the hospital and died shortly thereafter. 
He was unarmed, sober, and on his own 
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premises. The policeman was not in uni- 
form and did not announce that he was an 
officer. Testifying for the insured he denied 
that he called the insured to come back to 
him. The beneficiary testified he did. The 
jury so found. The officer said that when 
he fired the shot he “didn’t aim at all— 
I just shot. I was surprised when he fell”, 
He also said that he had no intention of 
harming a hair of his head. 















































Was the death of the insured due to acci- 
dental means? The jury so concluded and 
there seems to be material evidence to sup- 
port the verdict. In the first place, it was 
testified that the insured was walking to- 
ward the officer in response to his request 
to “come back, boy, I want to talk with 
you.” It could hardly be expected that his 
obedience would result in death or great 
bodily harm. In the second place, if we 
reject that part of the testimony and infer 
that the insured was walking towards the 
officer in an aggressive manner, there was 
at most only a threatened assault and not 
such conduct as would give rise to the 
belief that he would be executed for this 
threatened breach of the peace.—Provident 
Life Ins. Co. v. Maddox. Tennessee Court 
of Appeals, Eastern Section. Filed January 
8, 1946. 11 CCH Lire Casgs 355. 
Chambliss & Chambliss, Chattanooga, Tenn., for 
plaintiff in error. 


Berke & Fleming, Chattanooga, Tenn., for de- 
fendant in error. 












































































































LIABILITY LIMITED FOR “DISEASES 
PECULIAR TO WOMEN” 


(LOUISIANA) 


e Appendectomy 
Removal of tumor of uterus 
Accident policy 


Diseases peculiar to women were to be paid 
for by the insurer under the plaintiff’s sick- 
ness or accident policy, at half the usual 
rate of payment for a disease common to 
both sexes. The plaintiff suffered an acute 
attack of appendicitis, and was confined in 
bed at her home. The doctor called in to 
attend her made out a report to the defend- 
ant insurer stating that the plaintiff suffered 
from acute appendicitis, and that her con- 
finement would continue for ten to twenty 
days. Several weeks later the plaintiff was 
taken to the hospital, and an appendectomy 
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performed by the doctor, at which time a 
fibrous tumor of the uterus, of long standing, 
was also removed by the doctor. On the 
day of the operation the doctor made another 
report to the defendant stating that plain- 
tiff’s disease was “acute appendicitis, fibroid 
uterus”; that the appendix had been re- 
moved and that in his opinion, plaintiff's 
confinement to bed would continue for some 
sixty to ninety days. Thereafter, for each 
of the eight following weeks the doctor made 
identical reports. After payment for one 
week’s disability the insurer declined pay- 
ment, and the insured, after declining a 
settlement offer, sued the insurer. 


In affirming the judgment for the plaintiff, 
the Court said: “Defendant’s contention that 
plaintiff's disability, following the operation, 
was due to removal of the tumor is clearly 
negatived by the testimony of Dr. Walsworth, 
the attending physician. He testified that 
the operation was made imperative by the 
attack of acute appendicitis and that the 
tumor was removed as a secondary consider- 
ation; that it would have been very unwise 
not to have removed the tumor at the time. 
He says that the incision to remove the 
appendix was adequate for the removal of 
the tumor; that the tumor, to his knowledge. 
was of long standing; and that plaintiff had 
persisted in her refusal to have it removed, 
although he had more than once suggested 
the advisibility of doing so. It had not 
caused disability. The doctor also testified 
that the period of plaintiff’s disability, after 
the operation, was what might be expected 
from the appendectomy alone Tt has 
not been shown, nor could it well be shown, 
to what extent, if any, removal of the tumor, 
contributed to plaintiff’s disability. Since 
itis shown that the period of her disability 
was not in excess of that to be expected 
from an appendectomy of this character, it 
is reasonable to assume, as we do, that for 
all practical purposes, under the provisions 
of the policy, removal of the tumor did not 
have the effect of making the. period of 
disability greater than would have been had 
the tumor not been removed. The disability 
was the result of disease common to both 
sexes.” The insurer’s refusal to pay was not 
just and reasonable and so it was rightly 
charged with a penalty and attorney’s fees. 
Judgment for plaintiff affirmed.—Baker v. 
Louisiana Industrial Life Insurance Com- 


pany, appellant. Louisiana Court of Appeal, 
Second Circuit. November 29, 1945. Re- 
hearing denied January 7, 1946. 11 CCH 
Lire Cases 465. 

Dhu Thompson, Monroe, La., for plaintiff, ap- 
pellee. 


M, C. Redmond, Monroe, La., for defendant, 
appellant. 


SOME CONFUSION AS TO “WOUND 
OR CONTUSION” 


(CALIFORNIA) 


®@ Double indemnity 
External, violent and accidental means 
Visible wound or contusion 


Following an accident, do the symptoms of 
skin pallor, perspiration, blue lips, and a 
drawn countenance constitute a wound or 
contusion upon the exterior of the body? 
Some double indemnity provisions require 
that there be a “visible contusion or wound 
on the exterior of the body” as evidence of 
the operation of the “external, violent and 
accidental means” alleged to have resulted 
in accidental death. The insured, immedi- 
ately following the accident, was extremely 
pale, beads of perspiration appeared on his 
face, he suffered labored breathing, general 
weakness and debility; drawn countenance; 
his lips were blue; his feet shuffled when he 
walked and he complained of pains in his 
chest, Immediately prior to the accident 
and at all times prior thereto he was, as 
far as appearances go, a healthy, agile, ro- 
bust man and the conditions mentioned above 
appeared immediately after the accident. If 
any of these conditions upon the exterior of 
the body constitute a visible contusion or 
wound within the meaning of the policy then 
the plaintiff was entitled to recover. The 
federal circuit courts of appeal have not 
been in agreement on the proposition. The 
more liberal rule was stated in a “sunstroke” 
case: “As to the requirement of ‘a visible 
contusion or wound on the exterior of the 
body’, the cases hold that its purpose is to 
provide visible physical evidence of the oper- 
ation of the ‘external, violent and accidental 
means’, and thus it may include ‘any mor- 
bid change in, or injury to, either the sub- 
cutaneous tissue, or the skin, which produce 
markings or discolorations that are visible 
upon the exterior of the body.’ Further, it 
is not material whether the ‘visible contu- 
sion’ results directly from the accidental 
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means or indirectly from internal injuries, 
and it need not itself be a ‘wound’ or the 
result of a wounding . . . Within this defi- 
nition, therefore, the blotches of the skin 
and other outward signs of the sunstroke 
found on the body of the insured satisfied 
the requirement of a ‘visible contusion’.” 
Said the District Court in the instant case: 
“In the absence of a decision of the Ninth 
Circuit Court of Appeals, this court is of 
the opinion that it should follow what it 
feels is the majority rule and what it be- 
lieves to be the liberal rule . . . Where one 
is insured against accidental death and the 
death is the result of an accident, equity 
and fair dealings should be controlling and 
any exception or rider which voids the pol- 
icy should not be controlling, at least they 
should be strictly construed against the in- 
surer and liberally in favor of the insured, 
and any uncertainty or reasonable doubt is to 
be resolved in favor of the insured and against 
the insurer. It must not be construed on 
the basis of a strict technical interpretation 
and allow a provision or rider to defeat the 
clear intent and purpose of the policy to pay 
double indemnity in case of accidental death. 
This risk was fairly within the contempla- 
tion of the insurance contract and should 
not be avoided by any nice distinction in the 
use of words.” Furthermore, “The California 
law being controlling here, I find the deci- 
sions of the Supreme Court of that State, 
without exception, holding to this liberal 
rule.” Judgment ordered for plaintiff.— 
Pistolesi, plaintiff v. Massachusetts Mutual 
Life Insurance Company. United States 
District Court, Northern District of Cali- 
fornia, Southern Division. December 21, 
1945. 11 CCH Lire Cases 468. 

M. Mitchell Bourquin, S. J. H. Allen, John J. 
Healy, Jr., San Francisco, Cal., for plaintiff. 


David Livingston, Louis F. DiResta, San Fran- 
cisco, Cal., for defendant. 


VESSELS COLLIDE IN BLACK-OUT 


(NEW YORK) 


e@ War risk insurance 
Collision with another vessel 
Crew member killed 


Completely blacked-out, and without show- 
ing navigation lights of any kind, The S.S. 
Cassimir and the S.S. Lara were proceeding 
in the early morning of February 26, 1942; 
and while it was still dark, the Cassimir 


collided with the Lara, causing the former 
to sink. The insured Lindberg was a mem- 
ber of the crew of the Cassimir, and lost his 
life when the ship sank. He was insured 
under $5,000 war risk insurance, which pro- 
vided that insurance was against loss of life 
and bodily injury to a member of the crew 
“directly occasioned by capture, seizure, de- 
struction by men of war, piracy, takings at 
sea, arrest, restraints, detainments, and other 
warlike operations.” Was the collision and 
sinking a war-like operation? The Cassimir 
sailed from Cuba for Baltimore, Maryland 
with a cargo of molasses, which was in- 
tended ultimately to be distilled into alcohol 
for use in the manufacture of smokeless 
powder and other war materials. The Cas- 
simir was not a war vessel. The character 
of the Lara, of its cargo, or the nature of 
its business, were not shown. 


In dismissing ‘the libel the District Court 
said: “It would seem to me that the deter- 
mination of the meaning of the words ‘other 
warlike operations’ might require a consid- 
eration of the nature of the vessels involved, 
their character and their destination. Clearly 
the insurance policy used the words in a 
comprehensive, sense. The language used 
preceding these words, as well as that follow- 
ing other than ‘piracy’ and the ‘application 
of sanctions under international agree- 
ments’ are significant of active warlike oper- 
ations, ‘Other warlike operations’ then can 
have been intended to include acts or occur- 
rences not already defined or mentioned. 
In the determination of what was meant the 
construction to be given should be in favor 
of the insured and against those who used 
the words in their contract. But likewise 
must be considered the fact that the pur- 
pose of the policy was to take care of haz- 
ards other than those covered by marine 
risk policies ... It has been held both 
here and in England that the fact that the 
vessels were proceeding without lights un- 
der orders of the naval authorities would 
not bring them within the definition of war- 
like operations ... And although the cargo 
was ultimately intended to become a part 
of munitions of war, the carriage of it would 
not be a warlike operation unless such cargo 
at the time of the occurrence was of such a 
kind as to be then capable of use by the 
armed forces. That it had to be processed, 
as here, first into alcohol and then into 
smokeless powder, would be too remote... 
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And the carriage of the cargo to the Curtis 
Bay Distillery at Baltimore would not be to 
a war base... And neither the Cassimir 
nor the Lara were war vessels owned by 
the Government or engaged in the trans- 
portation of war material from one war base 
to another. It would appear, therefore, that 
the collision was purely the result of a marine 
peril and not the result of a warlike opera- 
tion... The libel is accordingly dismissed.” 
—Nordling, libelant v. Gibbon, respondent, 
United States of America, amicus curiae. 
United States District Court, Southern Dis- 
trict of New York. August 14, 1945. 
11 CCH Lire.Cases 455. 

Sol H. Sleppin, 233 Broadway, New York, N. Y., 
for libelant. 


Duncan & Mount, 27 William St., New York, 
N. Y., Wilbur H. Hecht, Russell T, Mount, for 
respondent. 


John F. X. McGohey, U. S. Atty., 45 Broadway, 
New York, N. Y., Edward L. Smith, Leaven- 
worth Colby, for the United States of America 
as Amicus Curiae. 


WHETHER INSURED HAS DIED 
IS FOR THE JURY 


(OHIO) 
e Disappearance of insured 
Validity of policy condition 
Public policy 


Patterson played a number of instruments 


and was a professional entertainer. He had 
a wide circle of friends. A year or so be- 
fore his disappearance, he began to drink 
heavily, causing his wife to separate from 
him. He continued to see his four children 
of whom he was very fond. There was evi- 
dence that his heavy drinking had ruined 
his health. He drank denatured alcohol and 
“Canned heat”. When last seen his eyes 
were bloodshot and glassy and he was de- 
scribed as looking “bummish and trampish.” 
After Patterson disappeared, his wife con- 
tinued to pay the premiums of 75¢ a week 
on the policy. These’ premiums were paid to 
the agent of defendant company who called 
weekly to collect them. After Patterson had 
been absent and unaccounted for for over 
eight years, the plaintiff as beneficiary filed 
aclaim on the policy. The insurer denied 
liability. Plaintiff reported the disappear- 
ance of Patterson to the Cleveland Police 
Department, made inquiries of Patterson’s 
numerous friends and made other efforts to 
ascertain whether he was still alive. All 


these efforts were unavailing. This was the 
evidence for the plaintiff, The defendant in- 
troduced no evidence; it relied on the con- 
dition of the policy [Clause Nine] which 
stated that: “Disappearance of the insured 
for any period, shall not be construed as 
actual death within the meaning of this pol- 
icy.” In spite of this condition the trial 
court instructed the jury that: “If a person 
is continuously absent for seven years and 
his absence is not explained, a presumption 
is created of the death of such person.” He 
further instructed the jury that, “this par- 
ticular ninth clause is not operative by reason 
of public policy, because if it were oper- 
ative, then a jury could not pass on the 
question of actual death and by public policy 
courts will permit a jury to pass upon the 
question of actual death or not, of the per- 
son in this case.” 


Admitting that similar provisions had been 
approved by the courts in the case of fra- 
ternal benefit societies (where the interests 
of the member and the insurer ordinarily 
are not antagonistic), the court nevertheless 
found that even in the case of the defendant 
company, a mutual, the clause was invalid 
and against public policy. “The courts gen- 
erally base their decisions on the ground of 
public policy,—-that the provision in the pol- 
icy that under no circumstance shall disap- 
pearance of the insured for any length of 
time, be accepted as proof of death, is in- 
herently unreasonable and unjust and con- 
stitutes an attempt to dictate to the courts 
rules of evidence by which death of the 
insured may be found ... Gross injustice 
may be and no doubt is caused by provi- 
sions similar to the ‘ninth’ condition of the 
policy in this case. This defendant insur- 
ance company continued to receive premi- 
ums on this policy, through their own 
collecting agent, many years after the disap- 
pearance of the insured. Under the policy 
it would be possible for them to continue 
to receive premiums for a period long be- 
yond Patterson’s life expectancy but there 
would be no possible recovery on the policy 
in the absence of actual proof of death. We 
hold, as most American cases have held, 
that such a provision in this case is unjust, 
against public policy, and void.” Judgment 
for plaintiff was affirmed.— Patterson v. 
Monumental Life Insurance Co., appellant. 
Ohio Court of Appeals, Cuyahoga County, 
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Eighth District. January 28, 1946. 11 CCH 


Lure Cases 384. 
George J. McMonagle, for plaintiff, appellee. 


Burgess, Fulton & Fullmer, for defendant, ap- 
pellant. 


WHO SHOULD GIVE IN ON A 
“HUNG” JURY? 


(NEW YORK) 


© Disagreement of jury 
Admonished by judge 
Instructions 


A root problem in democracy is presented 
by the opinions in this case, on the propriety 
of the trial judge’s exhortation to the jury’s 
minority, to try to come to an agreement 
on a verdict with the majority, The suit 
was for permanent disability benefits pro- 
vided by the policies issued to the plaintiff 
by the defendant insurer. Two trials had 
been had previously, and in both of them 
the jury was “hung”. The present trial had 
lasted for a week. When after deliberating 
for two hours, the jury reported to the court 
that it was hopelessly deadlocked, the trial 
court delivered this further charge: “It is 
eminently desirable now that if you reason- 
ably can you should agree upon a verdict. 
By that I do not mean to commend to any 
of you that you should surrender settled 
convictions of what the truth is and of what 
justice may be on the facts and the law; but 
I do mean to commend to you most earn- 
estly that you pool all your resources of 
recollection and exercise a common will to 
do justice between these litigants to the end 
that this cause shall be finally adjudicated 
by your verdict. Now, you began your de- 
liberations at four o’clock. It is now ex- 
actly four minutes past six. I wish further 
to call to your attention that in a large pro- 
portion of cases, absolute certainty cannot 
be expected; that, although the verdict must 
be the verdict of each individual juror and 
not a mere acquiescence in the conclusion of 
his fellows, yet they should examine the 
question submitted with candor and with a 
proper regard and deference to the opinions 
of each other. It is the duty of each juror 
to decide and the duty of the jury collec- 
tively to decide the case if they can con- 
scientiously do so. * * *” 








Then followed the portion of the additional 
charge to which defendant excepted: “* * * 
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Each juror should listen with a disposition 
to be convinced to each other’s arguments, 
and if a much larger number were for one 
side, the dissenting jurors should consider 
whether their doubts on the case were such 
as should be entertained by reasonable men 
and women inasmuch as they make no im- 
pression upon the minds of so many other 
men and women equally honest and equally 
intelligent with themselves. The minority 
should ask themselves whether they might 
not reasonably doubt the correctness of their 
stand which is not concurred in by a great 
majority if that is the case with this jury 
***” Following this charge, the jury left 
the jury box at 6:08 P.M., filed upstairs to 
the jury room, came back downstairs to the 
jurybox and returned a verdict for the plain- 
tiff at 6:12 P.M., a lapse of approximately 
four minutes. It was not a unanimous ver- 
dict, two jurors having dissented. 


The New York Supreme Court, Appellate 
Division, First Department split 3 to 2, in 
disapproving the last quoted portion of the 
charge. Said the majority opinion: “The 
charge given is in accordance with a charge 
approved by the Supreme Court of the 
United States in Allen v. U. S. (164 U. S. 
492) ... No case exactly in point in the 
State of New York has been drawn to our 
attention, There is no unanimity in regard 
to the propriety of such a charge as this 
throughout the various states of the United 
States. The majority rule is to the contrary 
of the Federal rule as stated in the Allen 
case. The decision of this appeal should be 
determined on the basis of general views of 
policy as to what is desirable advice to be 
given in the case of jurors who seem to be 
unable to come to a decision... ‘To say to 
a minority that they should reexamine their 
views in the light of the opinion held by the 
majority, without putting a like duty on the 
majority respecting the opinion of the minor- 
ity, is wrong. The minority may be right 
and the majority wrong...’ While the trial 
justice correctly instructed the jury on the 
general subject of the attitude of the jurors 
toward each other and the desirability that 
no one should surrender settled convictions 
on what the truth is and what justice may 
be on the facts and the law, still we think 
this general instruction was not enough to 
overcome what we deem to be the preju- 
dicial effect of the part of the charge ex- 
cepted to.” (A dissenting opinion would 
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have approved the part of the charge com-__ States, appellant. 


rest of the charge; and for the further rea- ruary 21, 1946. 
son that there was no specific exception 
taken to the faulty part of the charge.) pellant. 
Judgment for the plaintiff was reversed and 
a new trial ordered.—Acunto v. The Equi- 
table Life Assurance Society of the United 


New York Supreme Court, 
plained of, reading it in connection with the Appellate Division, First Department. Feb- 
11 CCH Lire Cases 478. 


Eugene T. O'Neill, Leo D. Fitzgerald, for ap- 


Abraham Gruber, Mortimer Scope, Charles Fred- 
ericks, for respondent. 
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THE BUSINESS SIDE OF IT 


Business Begins at Home 


The following bill was introduced into the House of Representatives, Feb. 14, 
1946 by Mr. Barry. It is H. R. 5485, and provides: “That it is the sense of Con- 
gress that in any loan made by the Export-Import Bank of Washington or any 
other instrumentality of the Government for the purchase of goods or products 
in the United States, or used for such purchase, provision shall be made that 
any marine insurance placed on such goods or products shall be placed in the 
United States with companies lawfully doing business in one or more of the 
States, in all cases where one or more of such companies are prepared to write 
such insurance on a fair competitive basis.” 


Insuring the Installment Customer 


A young married man, with four children, purchased an automobile for over 
$1,000 and signed a finance company note for the balance due on the price of the 
car, after making a down payment. Three weeks thereafter, he died of natural 
causes. A few days later the automobile was delivered to his widow, together 
with the cancelled note and a bill of sale stamped “Paid in Full.” This novel 
result followed from the first claim made by Commercial Credit Company under 
the Creditor Group Life Insurance Co. of America, which provides protection 
for retail installment sellers of automobiles, refrigerators, washing machines, 
radios, and other consumer goods purchased on the installment plan. This type 
of coverage has been inaugurated on a national scale by Commercial Credit 
Company. It marks the beginning of a new and profitable insurance field. 


Where Does All the Business Come From? 


Paul F. Clark, the president of John Hancock, in a recent address said that it 
was difficult to account for the constantly greater increase in life insurance pro- 
duction. He thought that it may be because of the momentum from previous 
years, or because of better organized and trained field forces, or the wider cover- 
age, or the fact that people have so much to spend as a result of war expenditures 
and debt financing. But he thought that “some of it is due to the greater appre- 
ciation of life insurance itself, to the inability of the great majority to find, after 
Government bonds, 4 better place to invest their surplus dollars, and, finally, to 
the reduced purchasing power of the dollar itself.” 


What is “Normal”? 


“T have never seen normal times, never expect to see normal times, and we 
wouldn’t recognize ’em if they came our way, but life insurance is a necessity 
and you can sell it even in the abnormal times that we are living in.”—Hampton 
H. Irwin, Educational Director of Massachusetts Mutual Life. 
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BAGGAGE CARTS FOR “RED CAPS” 


NOT AN ATTRACTIVE NUISANCE 


(CALIFORNIA) 
@ Railroad’s liability 

Child injured 

Attractive nuisance 
At the Los Angeles Passenger Terminal the 
baggage is generally handled by “Red Caps”, 
who use hand-carts for the purpose. There 
are some one hundred of these carts in use 
at the station, They are not kept in any 
inclosure and are not locked, blocked or 
fastened when not in actual use. Ronald, 
ten years old, and his brother, eleven, began 
to play with one of the carts, while their 
mother went for tickets. Ronald got into 
the cart and his brother pushed it; but in 
the course of the ride the brother stumbled 
and the cart turned ‘over on its side frac- 


turing Ronald’s leg. The mother, as guardian, 
brought suit against the railroad alleging 
that the maintenance of the carts in the sta- 
tion was an attractive nuisance. 


In entering judgment for the defendants, 
the court stated the limitations and require- 
ments of the attractive nuisance doctrine in 
California. The plaintiff must prove that 
the cart was an attractive and danger- 
ous instrumentality which would natu- 
rally attract children; that the cart was novel 
in character or of a new or uncommon na- 
ture; that the cart was capable of being 
guarded and rendered safe, with ease, with- 
out destroying or impairing its usefulness; 
that the defendants failed to exercise that 
care and attention to prevent the occurrence 
of the accident which prudent and careful 
men ordinarily bestow; that the cart con- 
stituted a trap or hidden danger; that the 
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defendants ought reasonably to have anti- 
cipated that the injury plaintiff suffered was 
likely to occur. As to these requirements 
the court said: “The cart in the present case 
was a rubber tired ‘Red Cap’ cart of which 
about one hundred were in use at this ter- 
minal. It was handled according to the 
custom and practice; there was nothing un- 
usual about its use and there is no evidence 
that any child was ever before ‘attracted’ by 
a ‘Red Cap’ cart; there is nothing uncom- 
mon about it; it is used extensively, not only 
at the Los Angeles Terminal but wherever 
there are railroad stations and ‘Red Cap’ 
porters. Such carts are useful and extremely 
necessary in handling luggage. They were 
being used as contended by the defendants, 
in the only manner the effective operations 
of this busy passenger terminal would per- 
mit. There is no evidence that the de- 
fendants could handle the carts differently 
than they were handled without destroying 
their usefulness for the purpose they were 
designed to serve, or that they had omitted 
that care and attention to prevent the oc- 
currence of accidents which prudent and 
careful men ordinarily bestow. . . . There 
is no element of any trap or hidden danger 
in this case.” Judgment was entered for 
defendant.—Hunsche, plaintiff v. Southern 
Pacific Company et al. U. S. District Court, 
Northern District Court, Northern District 
of California. Southern Division. Filed Au- 
gust 6, 1945. 13 CCH NEeEcLiceNce Cases 64. 
John E, Truman, San Francisco, Cal., for plain- 
tiffs. 


James H. Freeman, San Francisco, Cal., for 
defendants. 


COW KILLED AT UNFENCED RIGHT 
OF WAY 


(LOUISIANA) 
@ Railroad’s liability 
Cow struck by train 
Unfenced track 


Like Ferdinand, fresh from smelling flowers 
while grazing in a bosky dell, the plaintiff's 
milch cow (who remains anonymous in the 
report of the case) came from behind the 
embankment just as the troop train of seven 
cars was passing the embankment at a speed 
of fifty miles per hour. The train was only 
two telegraph poles away when the cow 
came onto the tracks. The fireman, being 


on the left side of the cab of the engine, 
could not see the cow until she was on the 
track, very near to the train. The engineer 
blew the whistle, rang the bell and applied 
the brakes lightly. The bell tolled for “Bossy”, 
and she was not long for this world. The 
engineer testified that it would require a 
distance of some 1500 feet to stop the train 
in an emergency. She never had a chance. 
From a judgment for the defendant railroad, 
the defendant appealed. Where a railroad 
kills an animal at a point where no fence is 
maintained, the railroad has the burden of 
proving that it was not negligent. But in 
this case, said the reviewing court, the rail- 
road had successfully sustained the burden. 
“We believe that the defendant has absolved 
itself from negligence in this case. 
Judgment for the defendant was affirmed.— 
Abraham, appellant v. Texas & Pacific Rail- 
way Co. Louisiana Court of Appeal, Second 
Circuit. February 4, 1946. 13 CCH Necti- 
GENCE CAsEs 196. 

Watson & Williams, Natchitoches, La., for plain- 
tiff, appellant. 


Frank H. Peterman, Alexandria, La., for de- 
fendant, appellee. 


DID HE OR DIDN’T HE HAVE 
INSURANCE? 


(IOWA) 


© Restaurant patron burned 
Hot coffee spilled by waitress 
Inadvertent reference to insurance 


Colliding with a waitress at the Tally-Ho. 


Club, who was carrying hot cups of coffee, 
the plaintiff received burns and injuries 
when the coffee spilled and splashed over 
her. The defendant Talerico, the owner 
and operator of the Tally-Ho Club, testified 
on direct examination that he had never 
talked with the plaintiff Mrs. Trout after 
she left Des Moines (the place of the acci- 
dent) before the time she sued him. On 
cross-examination plaintiff's attorney asked: 


“Q. Well, she never talked to you prior to 
bringing suit against you but she wrote to 


you, didn’t she? A. She wrote me a letter 
and wanted to know if I had insurance, that 
she had an attorney ready for to make a 
claim for it.” 


“Q. You did not reply to the letter? A. 
Well, I didn’t reply, no, but it was replied.” 
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On redirect examination by defendant’s at- 
torney, the following was asked: 


“Q. One more question. I think that you said 
that you got this letter inquiring as to 
whether you had insurance. Was that re- 
plied to? A. Yes, that was replied.” 

“Q. What did you direct in that reply?” 


Objection was sustained. The court said: 
“T regard that matter, gentlemen, as having 
inadvertently occurred. Otherwise, I would 
permit the question.” Defendant offered to 
show that he did reply to Mrs. Trout or her 
attorney advising her of the fact that he 
did not have insurance. The defendant claims 
that the court’s sustaining of the objection 
and refusal to allow him to testify as to the 
reply of “no insurance” was error. In af- 
firming judgment for the plaintiff the court 
said: 


“The only question asked of the defendant 
in reference to a letter was: ‘Well, she never 
talked to you prior to bringing suit against 
you but she wrote to you, didn’t she?’ The 
answer was: ‘She wrote me a letter and 
wanted to know if I had insurance, that she 
had an attorney ready for to make a claim 
for it.’ Such a volunteer statement on the 
part of defendant, with no foundation laid 
whatever or nothing asked for which would 
indicate an inquiry as to the contents of the 
letter, would not be sufficient foundation to 
invoke the statutory rule. [Allowing all 
parts of the contents of a letter referred to, 
to be shown.] Were it otherwise, the wit- 
ness who thus paves the way for the intro- 
duction of testimony places in the hands of 
a party to an action the power to enforce 
reception of self-serving declarations or other 
incompetent testimony by volunteering the 
contents of a letter received. We think the 
court was correct in not permitting this 
volunteer reference to the contents of the 
letter, not asked for nor sought, to be en- 
larged upon and developed as in cases where 
a portion of the contents of a letter are 
given. He characterized it as inadvertent, 
and for that reason also we think it is not 
admissible.” Judgment for plaintiff affirmed.— 
Trout v. Talerico, d.b.a. Tally-Ho Club, 
appellant. Iowa Supreme Court. Filed Feb- 
ruary 5, 1946. 13 CCH Nec.icence Cases 68. 
Herrick, Sloan & Langdon, Des Moines, Iowa, 
for appellant. 

Hallagan & Cless, Des Moines, Iowa, for appellee. 


DOG-WALKER FALLS ON ICY 
SIDEWALK 


(MINNESOTA) 


® Domestic servant injured 
Liability of master 
Knowledge of condition of walks 


The daily chore of the plaintiff, an elderly 
person with defective vision, was to take de- 
fendant’s “prized and loved” dog out for its 
daily airing and exercise. In the perform- 
ance of her job, she was charged with the 
duty of preventing the dog from becoming 
lost or injured. The dog “was active and 
with a known tendency to run away and be- 
come lost.” On a number of previous occa- 
sions when it had been permitted to leave 
the house unattended, it had become lost, to 
defendant’s “great distress and concern.” 
During the month of December, in which 
plaintiff’s injury occurred, the city of Duluth’s 
streets and sidewalks had become “icy, snow- 
covered, slippery, uneven and dangerous.” 
On the day of the accident, plaintiff and the 
defendant’s pet dog went forth on the dog’s 
usual errands. They had gone only about 
a block from their home when the dog “ran 
across the street and away from plaintiff” 
who thereby “became greatly concerned and 
worried lest said dog run away and become 
lost”; that, as a consequence, so plaintiff 
thought, “an emergency arose and existed 
and that there was immediate need of haste 
by plaintiff to recover control of said dog 
before he could run away; that the attention 
of plaintiff was necessarily directed to said 
dog; that while so engrossed and while fol- 
lowing and pursuing said dog, plaintiff stepped 
on a spot on the sidewalk which was covered 
with slippery, rough ice and snow and was 
hazardous and dangerous, of which plaintiff 
had no notice, whereby she was caused to 
fall and thereby received . . injuries”, 
for which the plaintiff asks $15,000. 


In affirming a demurrer to the plaintiff's 
complaint the Minnesota Supreme Court 
said: “We find no allegation in the com- 
plaint that there were any dangerous spots 
or places in or upon the streets and side- 
walks known to defendant and not known 
to plaintiff. On the contrary, as a matter of 
fact and as alleged by plaintiff, for a period 
of at least two weeks prior to the accident, 
plaintiff had taken the dog out on these 
daily trips. During all that time ‘the public 
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streets and sidewalks . . . were extremely 
hazardous and dangerous.’ Plaintiff made 
her own Selection of the route to be taken. 
Obviously, defendant had nothing to do 
with the city’s thoroughfares. Here, 
Duluth’s streets and sidewalks were wholly 
under the control of the city. Defendant 
had nothing to do with them. We can find 
no peg upon which to hang liability.” Judg- 
ment for the defendant affirmed.—Woodring, 
appellant v. Pastoret. Minnesota Supreme 
Court. Filed December 7, 1945. Rehearing 
denied December 7, 1945. 13 CCH Nect- 
GENCE CASEs 175. 

Thorwald Hansen, 1008 Alworth Bldg., Duluth, 
Minn., for appellant. 


Abbott, MacPherran, Dancer & Montague, 1000 
Alworth Bldg., Duluth, Minn., for respondent. 


DUTY OF THE HOST TO HIS 
SOCIAL GUEST 


(NEW J ERSEY) 
© Host’s liability 
Explosion of gas-heater 
Duty not to lay traps 


Is one invited socially to the home of an- 
other an “invitee” or a mere “licensee”? At 
first glance it would seem that, since the 
social guest is invited, he is an “invitee.” 
But the English courts follow no such ob- 
vious criterion. Sidestepping decision of the 
question, the New Jersey court decided that 
the host had “laid a trap” for his social 
guest, and that on that ground was liable, 
regardless of whether the guest’s status be 
considered to be invitee or licensee. Spiotta, 
the defendant, invited the plaintiff Lordi to 
come to his summer bungalow. On the 
evening of the accident, Spiotta asked his 
guest if he would turn on the hot water 
heater, for one of the members of the family 
who wanted to take a shower. Lordi went 
down to the cellar, and upon striking a 
match to light the gas burner, a violent ex- 
plosion occurred which seriously injured the 
plaintiff. Earlier in the day, the defendant’s 
son had lighted the gas heater to get hot 
water for a bath. When he was leaving the 
house at five o’clock in the afternoon, he 
asked his father to turn off the heater. De- 
fendant, the father, went to the cellar, and 
(to the best of his knowledge) turned off 
the heater. But five hours later when plain- 
tiff applied a flame to the burner the explo- 


sion occurred, due to the fact that a quantity 
of gas had accumulated in and around the 
heater. The jury concluded that the de- 
fendant had not entirely closed the valve 
which permitted the gas to feed into the 
heater when he attempted to turn off the 
heater earlier in the day. The trial judge 
instructed the jury that the plaintiff’s status 
was that of “invitee”, and that the defendant’s 
duty was to “use reasonable care com- 
mensurate with the danger known or by 
reasonable anticipation the defendant should 
have known.” Judgment for the plaintiff 


followed. The defendant appealed. 


The appellant relied principally on the English 
cases which limit the term “invitee” to those 
who were invited into the premises by the 
owner or occupier for some purpose, either 
business or of mutual interest; and those 
who are invited as guests, whether from 
benevolence or for social reasons, are not 
considered in law invitees, but licensees. 
The duty of an owner or occupier of premises 
towards invitees is to exercise reasonable 
care to have the premises in safe condition. 
The duty towards licensees is considerably 
less and obliges the host to give notice of 
unforseen dangers such as traps and the 
overall duty regarding trespassers amounts 
only to abstaining from wilfull or wanton 
injury. Said the Court: “Whether the acts 
in proof justified the court’s motion of the 
status of the plaintiff, as invitee in the home 
of the defendant, we need not decide. As- 
suming that the plaintiff was a guest and as 
such had to take the place as he found it, 
so to speak—yet the so called guest rule 
cannot hold the proprietor of the establish- 
ment immune from answering in damages 
where the guest is injured by an unknown 
danger created by the proprietor’s active 
negligence. The dangerous condi- 
tion surrounding this gas heater is analogous 
to creating a trap for the plaintiff. The de- 
fendant, on asking the plaintiff to go into 
the cellar to light the heater, certainly held 
out the place, for the performance of the 
service requested, to be free from concealed 
peril. We conclude that the defendant’s act 
in regard to closing the valve controlling 
the gas flow, and doing it so imperfectly as 
to permit a gas leakage which was bound to 
make an accumulation of this dangerous 
agency, amounted to active negligence.” 
Judgment for the plaintiff was affirmed.— 
Lordi v. Spiotta, appellant. New Jersey 
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Supreme Court. Filed January 30, 1946. 
13 CCH NeEcuicence Cases 136. 


Benjamin M. Weinberg, 11 Commerce St., New- 
ark, N. J., for plaintiff, appellee. 


Collins & Corbin, Edward A. Markley, Charles 
W. Broadhurst, 1 Exchange Place, Jersey City, 
N. J., for defendant, appellant. 


LIMITATION OF LIABILITY FOR 
FUR STORAGE 


(OHIO) 


@ Bailment 
Conversion 
Loss by carrier 


Gabriella Laurens owned a black Persian 
Lamb fur coat of the value of $900. She 
telephoned to Jenny’s, Inc. her intention to 
store the coat with them, and when the 
United Parcel Service, Inc., acting for the 
defendant, called, she delivered the coat to 
them for storage by the defendant and re- 
quested the minimum value of $100 for stor- 
age purposes be placed thereon, for which 
the minimum charge of $3 was made. There- 
after she personally called at the defendant’s 
store, instructing that the coat be taken out 
of storage and held for delivery to her on 
personal call. In disregard of this instruc- 
tion, the defendant attempted to deliver the 
coat to plaintiff by means of the United Par- 
cel Service, Inc., and the coat was lost. The 
Storage Receipt Agreement provided that 
the defendant should not be liable in excess 
of the agreed valuation as stated by the 
owner. In this case the owner had stated 
the agreed value for storage purposes as 
$100. The defendant admitted liability for 
$100, but denied liability for the full value 
of the coat. Plaintiff contended that the de- 
fendant was guilty of a conversion, and 
therefore the limitation was not effective. 
The receipt further provided that if the 
goods stored were to be delivered to any 
other person than the owner, it would only 
be upon the written and signed order of 
the owner accompanied by the receipt duly 
endorsed. The violation of this agreement 
to deliver the coat to the owner personally, 
and the delivery of it to the carrier, are al- 
leged by the plaintiff to be a conversion. 
“It seems to the Court that plaintiff’s con- 
ception of the use of the word ‘delivery’ 
fails to be accurate. As used in the 
Receipt and the Code, it contemplates a de- 
livery terminating the bailment and con- 


cluding the responsibility of bailee and under 
the receipt, it states that the responsibility 
ceases. However, defendant does not argue 
against responsibility for the declared value, 
but only against a greater liability. When 
the manager of the storage department took 
the coat from storage, had it then been 
passed to another employee for inspection 
and wrapping, that procedure too could be 
described as a delivery from one employee 
to another, but still among the employees 
and agents of defendant. When plaintiff 
turned the coat over to United Parcel Serv- 
ice, Inc., for storage with defendant, can 
there be any doubt but that it was in posses- 
sion of defendant through its employees or 
agents? Under such circumstances, it is 
obvious that the theory of conversion to 
own use, doing away with the limited lia- 
bility must fail. The violation of plaintiff's 
instructions to hold the coat until personally 
called for indicates a failure to communicate 
the same along the usual line of handling 
such transactions in defendant’s organiza- 
tion, hence, may be considered as negligence 
fixing liability according to contract. But 
handing to another employee or agent for 
local transportation to redeliver to plaintiff, 
certainly, cannot be a conversion contem- 
plated by the law ignoring the limited lia- 
bility in such cases. The legality of the 
contract limiting the liability is established, 
so that no discussion on that point is deemed 
necessary.” Judgment for the plaintiff for 
$100 was affirmed.—Laurens et al., appel- 
lants v. Jenny’s Inc. Ohio Court of Ap- 
peals, First District. November 13, 1945. 
13 CCH NeEcticence Cases 97. 


Graydon, Head & Ritchey, for appellants, 
Rendigs & Fry, for appellee. 


NEGLIGENCE AND PROXIMATE 
CAUSE MUST BE PROVEN 


(PENNSYLVANIA) 


e Amusements 
Marksmanship exhibition 
Spectator injured 


While attending a sling-shot exhibition at 
the Sportsmen’s Show conducted by the de- 
fendant, the plaintiff was struck in the eye 
and injured. The performer was standing 
on the north end of the stage, shooting in 
a southeasterly direction, i. e., away from 
the plaintiff. The performer was about 
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twenty feet from the target. The plaintiff 
was about 65 feet from the performer and 
about 75 feet from the target. The line 
from the plaintiff to the target met the line 
from the performer to the target at an angle 
of about 30 degrees. As the plaintiff was 
standing there watching the performance, 
the accident happened. He described it as 
follows: “And he hit a few clays and broke 
them, and then he had a few misses. Then 
there was a clang and the next thing I knew 
I was struck over the left eye.” Plaintiff's 
theory of the accident is that a missile shot 
from the sling-shot missed the target, hit 
the metal pendulum rod [on which the tar- 
gets were suspended] and ricocheted to his 
face. In order to have done so, the missile 
would have had to travel 20 feet forward, 
from the sling-shot to the pendulum rod, 
ricochet off the pendulum rod at an angle 
of 30 degrees, and then go 75 feet backward 
to the plaintiff. The trial court entered 
judgment for the defendant mon obstante 
veredicto, and the plaintiff appealed. 

Said the reviewing court: “The pellet which 
allegedly struck the plaintiff was not pro- 
duced, nor was it even found by the plaintiff. 
The sling-shot perforrner was not present 
and no effort was made to prove the power 
of the instrument, the velocity of the missile, 
or the distance it would travel. There was 
no direct proof that the plaintiff was struck 
by a missile propelled from the sling-shot. 
We agree with the court below.” In the ab-. 
sence of any direct proof as to the manner 
in which the accident occurred, the burden 
was on appellant to produce evidence of the 
circumstances so strong as to preclude the 
possibility of injury in any other way and 
provide as the only reasonable inference the 
conclusion that the injury was caused by 
the negligence of defendant in the manner 
alleged. Here, it is entirely insufficient to 
establish negligence. Proving that an acci- 
dent happened or the existence of an oppor- 
tunity for it to happen in the manner alleged, 
Is not sufficient to establish negligence. 
Judgment for the defendant was affirmed.— 
Schleback, appellant v. Boat Trades Asso- 
ciation of Philadelphia, Inc. Pennsylvania 
Superior Court. Filed January 18, 1946. 12 
CCH Necticence Cases 1153. 


Charles A. Rothman, Thomas Z. Minehart, 735 
Philadelphia Saving Fund Bldg., Philadelphia, 
Pa., for plaintiff, appellant. 

Michael A. Foley, 1804 Finance Bldg., Philadel- 
Phia, Pa., for defendant, appellee. 


NEW LAW IN MASSACHUSETTS 
RE LIABILITY OF MANUFACTURER 
TO REMOTE VENDEE 


(MASSACHUSETTS) 


@ Manufacturer’s liability 
Remote vendee 
Second-degree burns from use of per- 
fume 


When the plaintiff applied to her skin some 
of the perfume from the bottle which she 
had bought from the retailer (who had in 
turn bought from the defendant manufac- 
turer) she sustained second-degree burns. 
The jury returned a verdict in favor of the 
plaintiff, but the trial judge entered a ver- 
dict for the defendant; the plaintiff appealed. 
The trial judge relied upon the rule in Massa- 
chusetts which, to sustain an action for 
products liability, required that there be 
privity between the manufacturer and the 
vendee. Now, on appeal, the Massachusetts 
Supreme Judicial Court overturns this rule, 
and applies the rule that is now general, 
namely: that a manufacturer who owns or 
controls a thing that is dangerous in its na- 
ture, either to his knowledge, or as a result 
of his lack of care in its manufacture or 
inspection, and disposes of that article in 
such a manner that he ought to foresee that 
the article would come into contact with 
some person, who most likely would be 
ignorant of the danger, owes a legal duty to 
every such person to use reasonable care to 
prevent injury to him. Over defendant’s 
exception, plaintiff was permitted to intro- 
duce the testimony of two lay witnesses and 
one expert physician to the effect that each 
of them had applied perfume from the same 
bottle to his skin and that it had inflamed 
and injured the skin. The reviewing court 
held that the evidence in question was prop- 
erly admitted to show the probability that 
the injury to plaintiff was caused by some 
harmful ingredient in the perfume rather 
than by her own peculiar and unforeseeable 
susceptibility. 


In abandoning the long-standing Massa- 
chusetts rule the Court said: “In many re- 
cent cases that asserted general rule of non- 
liability to persons not in privity of contract 
has been denied, either in terms or in effect, 
and the principle stated earlier in this opinion 
has been applied. The time has come for 
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us to recognize that asserted general rule 
no longer exists. In principle it was un- 
sound. It tended to produce unjust results. 
It has been abandoned by the great weight 
of authority elsewhere. We now abandon 
it in this Commonwealth.” Judgment was 
entered for plaintiff—Carter v. Yardley & 
Co., Ltd. Massachusetts Supreme Judicial 
Court. Suffolk. January 17, 1946. 13 CCH 
NEGLIGENCE CAsEs 179. 

L. H. Peters, for plaintiff. 

A, P. Hardy, for defendant. 


RESCUER’S INJURY NOT TOO REMOTE 


(OKLAHOMA) 


© Gas company’s liability 
Irregular flow of gas 
Proximate cause 


Cardozo says: “The wrong that imperils 
life is a wrong to the imperiled victim; it 
is a wrong also to his rescuer.” And an- 
other court says: “When one sees his fellow 
man in such peril, he is not required to 
pause and calculate as to court decisions nor 
recall the last statute as to the burden of 
proof, but he is allowed to follow the prompt- 
ings of a generous nature and extend the 
help which occasion requires mt 


When Mrs. Klinesmith attempted to light 
a gas stove, her clothes were set on fire. 
Merritt, the plaintiff, attempted to rescue 
her, and in so doing suffered the injuries for 


which he here sues. The petition alleged 
the negligence of the Gas Company in fail- 
ing to sustain a’constant flow of gas. The 
trial court sustained a demurrer to the al- 
legations of the plaintiff’s petition, holding 
that the cause of the injury to plaintiff was 
too remote from the alleged negligence. 


Although it recognized that there existed 
two rules on the subject, the Oklahoma Su- 
preme Court held that the plaintiff’s petition 
stated a cause of action, and that the injury 
to the plaintiff-rescuer was not too remote 
from the negligence alleged. The proximate 
cause of injury to one who voluntarily inter- 
poses to save the life of a person imperiled 
by the negligence of another is the negli- 
gence which caused the peril. “In our opinion 
there is nothing in the petition of the plain- 
tiff herein to take this particular case out- 
side the stated rule of proximate cause. The 
discussions which we have quoted above in- 
dulged by other courts in considering the 


humanitarian instincts that govern the ordi- 
nary person when observing the imminent 
and extreme peril of a fellow human, de- 
rived from the logical consequences of known 
human reaction. For these reasons we are 
of the opinion that the petition of the plain- 
tiff states a cause of action and that the 
trial court erred in sustaining the demurrer 
thereto.” Judgment for the defendant was 
reversed.—Merritt, plaintiff in error v. Okla- 
homa Natural Gas Company. Oklahoma 
Supreme Court. January 22, 1946. 13 CCH 
NEGLIGENCE CASES 28. 

Thomas A. Landrith, Jr., Tulsa, Okla., for plain- 
tiff in error. 


I, J. Underwood, M. C. Rodolf, Paul Pinson, 
Tulsa, Okla., for defendant in error, 


TENANT ASSUMES THE RISK OF A 
SHAKY LADDER 


(MONTANA) 


@ Landlord and tenant 
Assumption of risk 
Contributory negligence 


The clothesline provided by the defendant- 
landlord for the tenants ran over pulleys 
fastened between the building and outbuild- 
ings of the premises leased to the plaintiff 
and the other tenants. A part of the ap- 
paratus provided by Virta, the landlord was 
a ladder with steps and a small platform 
at the top thereof for placing baskets of 
clothes and another platform on which the 
tenants might stand while hanging out clothes; 
the ladder was attached to one of the out- 
buildings. One November day, the plaintiff 
was hanging out her clothes. She ascended 
the ladder with a basket of clothes which 
she placed on the platform and proceeded 
to hang the clothes in the manner intended. 
While she was doing this the line broke and 
plaintiff fell to the ground, a distance of 7 
or 8 feet, causing the injuries complained of. 
Plaintiff sued the landlord alleging that he 
was negligent in failing to keep the ladder 
and the clothesline in a safe condition for 
use by the tenants. The defendant’s answer 
pleaded affirmatively that if the clothesline 
was rotten and defective and if the ladder 
was loosened and unsteady, these facts were 
apparent to plaintiff and that she, without 
due care for her own safety, used the ladder 
and clothesline and carelessly leaned and 
rested her weight upon the clothesline causing 
it to break and throw her off balance and 


\LOMDRENIOAUDESERGPEPTEEDENTLAUTOCDOEUUMAMRG LALO OOMUURSSAONALOMOUE LOCH tater OOODay ELAEOOERENCUTOeRO ME enertneneOUDUuenés pnNtOanONaOUODHG UU Ltda UOOHERELELASNONENOOTOUOTOPRONELANTTONYDIDUUTONAE REASQHTUDEDESOE8TT0( 24420 0ULD ETSSRSR AM MATTERS tai E0040 


PAGE 188 


ILJ—MARCH, 1946 





ory (NAINA 


causing 
her own 
mate Ca 
judgmet 


“The ru 
owner | 
differen 
the cor 
is his d 
the par 
ably sai 
ances f 
commor 
knowle 
tive is | 
tory ne 
it but ir 
have af 
portuni 
before 
covery 
stated < 
that so 
concert 
tributor 
because 
She ha 
its dec 
strengt 
purpos: 
der a c 
be note 
its onl; 
jury ¥ 
Plainti 
closes 
served 
used it 
conditi 
used it 
of law 
or reas 
have } 
ladder 
have a 
condit: 
to her 
tory n 
shaky 
cident 
revers 
Emigh 
Court. 
GENCE 


urn 
NEC 


MULL 42 La 


ie ordi- 
minent 
an, de- 
known 
we are 
: plain- 
lat the 
murrer 
nt was 
. Okla- 
ahoma 
3 CCH 


r plain- 


Pinson, 


FA 


ndant- 
ulleys 
tbuild- 
jaintiff 
he ap- 
‘d was 
itform 
ets of 
ch the 
lothes; 
e out- 
aintiff 
ended 
which 
eeded 
-nded. 
ce and 
e of 7 
ed of. 
iat he 
adder 
yn for 
nswer 
esline 
adder 
were 
ithout 
adder 
| and 
using 
> and 


946 


ore 114A TTRSEDMMDAMEN EUAN ATTN ULATED ELAN MANOA LT ARLES TUS ERENT LATOR TERSOUNTETDUC MENON OE RAS ALT 


causing her to fall to the ground and that 
her own negligence contributed as the proxi- 
mate cause of her injuries. On appeal a 


judgment for plaintiff was reversed. 


“The rule is well established that where the 
owner of premises leases parts thereof to 
different tenants, reserving other parts for 
the common use of the different tenants, it 
is his duty to use reasonable care to keep 
the parts reserved for common use reason- 
ably safe This rule includes appli- 
ances for hanging clothes when used in 
common by the several tenants ... Mere 
knowledge that an instrumentality is defec- 
tive is not sufficient to constitute contribu- 
tory negligence on the part of one using 
it but in addition the person so using it must 
have appreciated or must have had the op- 
portunity to appreciate danger from its use 
before contributory negligence will bar re- 
covery Applying the principles 
stated above to the facts here, we must hold 
that so far as the use of the clothesline was 
concerned plaintiff was not guilty of con- 
tributory negligence as a matter of law simply 
because she knew the line was old and worn. 
She had no means of knowing the extent of 
its decay or that it was not of sufficient 
strength to withstand ordinary use for the 
purpose intended. However, as to the lad- 
der a different conclusion follows. It should 
be noted that the ladder did not collapse but 
its only alleged contribution to plaintiff's in- 
jury was due to the fact that it shook. 
Plaintiff’s husband so far as the record dis- 
closes used the ladder but once and he ob- 
served its shaky condition. Others who 
used it testified in substance that its shaky 
condition was readily apparent to those who 
used it. We think it must be held as matter 
of law that plaintiff knew or in the exercise 
or reasonable care for her own safety should 
have known of the shaky condition of the 
ladder before using it. She must be held to 
have appreciated the danger from its shaky 
condition so far as that condition contributed 
to her fall. She was thus guilty of contribu- 
tory negligence in using the ladder in its 
Shaky condition or she assumed the risk in- 
cident to its use.” Judgment for plaintiff 
reversed and a new trial order.—Lake v. 
Emigh, Admr., appellant. Montana Supreme 
Court. February 5, 1946. 13 CCH Necti- 
GENCE CAsEs 144. 


TRICHINAE LURK IN GERMAN 
METTWURST 


(WASHINGTON) 
e@ Implied warranty 
Wholesomeness of sausage 
Sufficiency of notice 


German Mettwurst, the chief ingredient of 
which is pork, was manufactured by the de- 
fendant and sold by her at retail to the 
plaintiffs. Some days after eating the saus- 
age, all of the plaintiffs became ill and sum- 
moned and received medical aid. The 
physicians who examined and treated them 
diagnosed their illness as trichinosis which 
is a parasitic infection of the human body 
that may occur after eating pork meat. 
Some four months later an attorney repre- 
senting the plaintiffs called upon the manu- 
facturer-retailer of the sausage and told her 
that he represented two families, members 
of which had become ill from eating sausage 
purchased from her. However, he did not 
inform her as to who the parties were or 
where they, resided, or of the date of pur- 
chase of the sausage. Three days after the 
first visit, the plaintiff, Baum and her attor- 
ney called upon the seller in order that 
Mrs. Baum might identify the kind of sau- 
sage purchased. On this occasion the attor- 
ney informed the seller that a suit for 
damages was contemplated. The other 
plaintiff, Lindsey, never contacted the seller, 
and the seller testified at the trial that the 
first time that she knew the names of the 
parties claiming injury (other than Mrs. 
Baum). was when she was served with sum- 
mons and complaint in the action. The re- 
viewing court held that the Sales Act was 
applicable. The Act provided that the buyer 
must give notice to the seller of a breach of 
warranty, within a reasonable time after 
the buyer knows, or ought to know, of such 
breach; otherwise the seller is not liable. 
Was the notice in this case sufficient? The 
trial judge so held, and the reviewing court 
affirmed the judgment for the plaintiff. 


Said the Washington Supreme Court: “We 
are of the opinion that the statute, in plain 
terms, provides that it was the duty of re- 
spondents to have given notice to appellant 
of the breach of warranty. However, re- 
spondents did give notice of the breach of 
warranty to appellant. The statute does not 
prescribe any form of notice, and all that is 
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necessary is that a seller of food be in- 
formed of its unwholesomeness or unfitness 
for human consumption in some manner 
sufficient to apprise him that a claim is 
being made to that effect so that the seller 
may govern himself accordingly ... When 
the attorney for respondent called upon ap- 
pellant and made known to her that persons 
he represented had purchased German Mett- 
wurst sausage from her and upon consump- 
tion thereof had become ill and that suit 
for damages was contemplated, the require- 
ment of the statute was met. The appellant 
was then put upon inquiry and, if she de- 
sired to make an investigation to determine 
the facts, the opportunity was then open to 
her. The purpose of the requirement of the 
statute was then served so far as appellant 
was concerned. The notice might have been 
more complete had the names and addresses 
of the respondents been disclosed, but that 
omission did not make the notice so insuffi- 
cient as to nullify it... It was a question 
for the jury to have determined whether 
the notice was given within a reasonable 
time.” Judgment affirmed.—Baum et al. v. 
Murray, appellant. Washington Supreme 
Court, Department Two. October 25, 1945. 
13 CCH NEGLIGENCE Cases 163. 


Ballinger, Hutson & Boldt, for appellant. 


Monheimer, Schermer & Mifflin, for respondents 
and cross-appellants. 


WHEN PRIOR NEGLIGENCE MAY 
NOT BE SHOWN 


(TEXAS) 


© Wet spot on dance floor 
Patron injured 
Prior negligence of defendant 


The Houston Singing Society operated a 
dance hall and night club in the City of 
Houston, in which beer and other drinks 
were sold to its customers. While the plain- 
tiff was walking along the edge of appellee’s 
dance floor she slipped in a pool of beer or 
other liquids, causing her to fall and break 


her arm. She charged the defendant Society 
with negligence on various counts, concerned 
with the maintenance of the floor in a safe 
condition for patrons for dancing. In answer 
to special issues, the jury found that there 
was no water, beer, or other liquid on the 
floor of said club at the time of the accident, 
and that the defendant had not permitted 
more persons to enter the dance hall than it 
could reasonably accommodate. Based on 
these answers the trial judge entered judg- 
ment for the defendant; the plaintiff ap- 
pealed. She assigned error in the failure of 
the trial court to permit her to prove that on 
all other occasions, when defendant held 
dances in its club rooms, it had permitted 
the spilling of water, beer, and other liquids 
on'the dance floor. 


Said the reviewing court: “The record shows 
that appellant testified that while walking 
along the edge of appellee’s dance floor she 
slipped in. a pool of beer or other liquids, 
causing her to fall and break her arm. She 
sought to introduce evidence of falls by 
other people at other times and evidence of 
water, beer and other liquids on the floor on 
other occasions, without showing that the 
conditions in the premises on the night ap- 
pellant was injured were the same on the 
other occasions inquired about as they were 
at the time she sustained her injuries. Ap- 
pellee’s objections to said testimony were, 
we think, properly sustained by the trial 
court. It is a well established rule of evi- 
dence that, when the question is whether or 


not a person has been negligent in doing or Fi 
failing to do a particular act, evidence is f 


inadmissible to show that he had been guilty 
of a similar act of negligence, or even habitu- 
ally negligent, upon a similar occasion.” 
Judgment for defendant affirmed.—Glass, 
appellant v. Houston Singing Society. Texas 
Court of Civil Appeals, Galveston. Filed 
January 16, 1946. 13 CCH NEGLIGENCE CASES 
103. 


George S. King, Maurice M. Davis, Houston, 
Tex., for appellant. 
Henry J. Lamb, Arnold H, Kirchamer, Houston, 
Tex., for appellee. 


B1L J 


Jeremiah Smith Writes His Own Epitaph 


“If the world should be pleased to speak of me after I am dead, let them say: 
‘He was a judge who never permitted Justice to be strangled in the nets of 


form. 
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